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2. Granting plaintiff such other further and different 
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premises. 
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Complaint 
(Filed May 14, 1958) 


[SAME TITLE] 


RS 
Acrion For THE RETURN oF VESTED PROPERTY 
The plaintiff, by its attorneys, for its complaint alleges: 


4. This is a civil action in the nature of a suit in equity 
brought under Section 9(a) of the Trading with the 
Enemy Act, Act of October 6, 1917, 40 Stat. 419, as amend- 
ed, Tit. 50 U. S. C. Appendix, See. 9(a), to establish plain- 
tiff’s interest, right and title in and to, and to obtain the 
return of property vested in the defendant Attorney Gen- 
eral of the United States, as successor to the authority, 
rights, privileges, powers, duties and functions of the 
Alien Property Custodian, pursuant to Executive Order 
No. 9788, 11 F. R. 11981, Executive Order No. 9193 as 
amended, 7 F. R. 5205, 10 F. R. 6917 and Sections 5(b) 
and/or 7(c) of said Trading with the Enemy Act as 
amended, and this action is brought against the defendant 
Attorney General as successor to the Alien Property Cus- 
todian as aforesaid. The jurisdiction of this Court is 
established by said Section 9(a) of the Trading with the 
Enemy Act as amended. 


9. Plaintiff is and at all times has been a corporation 
organized and existing under the laws of The Nether- 
lands having its principal and only place of business in 
Amsterdam, Netherlands. Plaintiff is not, and has not at 
any time been an enemy or ally of enemy within the mean- 
ing of said Section 9(a) of the Trading with the Enemy 
Act, as amended. Since May 18, 1939, all plaintiffs out- 
standing capital stock has been owned by Henrik Hee- 
gaard, a citizen of Norway, who is not and has not at any 
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time been an enemy or ally of enemy within the meaning 
of said Section 9(a) of the Trading with the Enemy Act, 
as amended. 


3. On January 8, 1951, the then predecessor in office 
of the defendant Attorney General of the United States 
as successor as aforesaid to the Alien Property Custodian, 
executed and issued and caused to be executed and issued 
purportedly under the authority of the Trading with the 
Enemy Act as amended, and said Executive Orders Nos. 
9193 as amended, and 9788, Vesting Order No. 16480, a 
true and exact copy of which is annexed hereto as Exhibit 
A and made a part hereof, whereby he vested in himself 
the property therein described. 


4. At the date of the issuance of said Vesting Order 
plaintiff was the owner of the following accounts then 
with City Bank Farmers Trust Company, New York, N. Y., 
described therein and entitled as follows: 


Pierre Cosgrain $ 56,349.74 
Norman A. McLarty 64,115.37 
N. V. Handelsbureau La Mola 177,832.18 


and also account with Irving Trust Company, New York, 
N. Y. 


In the name of Amsterdamsche Bank N. V. — 
$65,533.33. 


5, All of said accounts except the one in the name of 
plaintiff (which was acquired by it after December 28, 
1948) were vested in the State of the Netherlands by de- 
cree of May 20, 1940, of the Royal Netherlands Govern- 
ment, then resident in London and transferred by said 
State to it in July, 1948, and said accounts were the prop- 
erty of said State of the Netherlands throughout the pe- 
riod from May, 1940, to July, 1948, and plaintiff had no 
interest therein at any time during such period. : 


6a 
Complaint 


6. At no time while the Netherlands were occupied by 
the military and naval forces of any nation with which the 
United States was at war were any of the above men- 
tioned accounts owned by the plaintiff or in view of the 
said Dutch Decree did the plaintiff have any interest 
therein. 


7. Plaintiff duly and seasonably filed with the predeces- 
sor in office of the defendant a notice of claim under oath 
for the return of its said property, said claim being in 
the form and containing the particulars required by him 
in accordance with Section 9(a) of the Trading with the 
Enemy Act. 


8. Neither the defendant nor any person or agency act- 
ing for or in behalf of the United States has compensated 
or offered to compensate plaintiff for or on account of 
any of the property taken and seized as aforesaid and the 
defendant has refused to return said property. 


9. The Treaty of June 5, 1928, between the United 
States and Norway, 47 Stat. 2135, is still in full force 
and effect and Article I thereof provides that the property 
of a Norwegian national shall not be taken without due 
process of law and without payment of just compensation. 


10. Neither plaintiff nor its sole stockholder is or ever 
hag been an enemy of the United States and if the pro- 
visions of the Trading with the Enemy Act declare either 
of them to be an enemy at any time that plaintiff was the 
owner of the above mentioned property, said statute is 
unconstitutional and void. 


11. The vesting of said property by the predecessor 
in office of the defendant Attorney General of the United 
States as suecessor to the Alien Property Custodian, and 
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the failure and refusal of such predecessor and the de- 
fendant to return it or to compensate plaintiff therefor 
are in violation of the above mentioned Treaty and the 
Constitution of the United States. 


Wuererore, plaintiff prays for judgment: 


1. Establishing plaintiffs right, title and interest in 
and to said property vested in and held by the defendant, 
and ordering its payment, conveyance, transfer and as- 
signment to plaintiff, and 


2. Granting plaintiff such other further and different 
relief as to the Court may appear just and proper in the 
premises. 


Ancuto, Cooney, Marsa & OUCHTERLONEY, 
20 Exchange Place, 
New York 5, N. Y. 

Attorneys for Plaintiff 


Prue, Lesser, Mann, Roemer & Luxrorb, 
1210 Highteenth Street, N. W., 
Washington 6, D. C. 

Local Counsel for Plaintiff 
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EXHIBIT “A”, ANNEXED TO COMPLAINT 


D-49-738 
DEPARTMENT OF JUSTICE 


Orrice or ALIEN Property 
Vesting Order 16480 


Re: Securities and bank accounts owned by Leyden 
Company Ltd. and N. V. Handelsbureau La Mola 


Under the authority of the Trading with the Enemy Act, 
as amended, Executive Order 9193, as amended, and Ex- 
ecutive Order 9788, and pursuant to law, after investiga- 
tion, it is hereby found: 


1. That Kathleen Heegard, on or since the effective date 
of Executive Order 8389, as amended, and on or since 
December 11, 1941, has been a resident of Germany 
and is a national of a designated enemy country 
(Germany) ; 


. That Henrik Heegard, whose last known address is 
Amberg, Germany; Herbert Gutschow, whose last 
known address is 52 Muensterstrasse, Fritzlar, Ger- 
many; Elaine Hitzbleck, whose last known address is 
Duesseldorf, Germany; and Louise Fritsch, whose 
last known address is Bad Wildungen, Germany are 
residents of Germany and nationals of a designated 
enemy country (Germany) ; 


_ That N. V. Handelsbureau La Mola is a corporation 
organized under the laws of The Netherlands, whose 
principal place of business is located at Amsterdam, 
The Netherlands, and a substantial part of whose out- 
standing capital stock and obligations are or, since 
the effective date of Executive Order 8389, as amend- 
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Exhibit “A”, Annezed to Complaint 


ed, have been owned or controlled by, directly or in- 
directly, the aforesaid Kathleen Heegard, Henrik 
Heegard, Herbert Gutschow, Elaine Hitzbleck and 
Louise Fritsch, or any of said individuals, and is a 
national of a designated enemy country (Germany) ; 


. That Leyden Company Ltd. is a corporation organ- 
ized under the laws of Canada, whose principal place 
of business is located at Montreal, Quebec, Canada, 
and a substantial part of whose outstanding capital 
stock and notes or other obligations are or, since the 
effective date of Executive Order 8389, as amended, 
have been owned or controlled by, directly or indi- 
rectly, the aforesaid N. V. Handelsbureau La Mola, 
and is a national of a designated enemy country (Ger- 
many) ; 


5. That the property described as follows: 


a. Six (6) Southern Pacific Company 412% bonds 
due May 1, 1969, of $1000 face value each and 
bearing the numbers 26172/7, presently in the cus- 
tody of City Bank Farmers Trust Company, 22 
William Street, New York, New York in an ac- 
count entitled Leyden Company Ltd., together 
with any and all rights thereunder and thereto, 


. Those certain shares of stock described in Ex- 
hibit A, attached hereto and by reference made a 
part hereof, presently in the custody of City Bank 
Farmers Trust Company, 22 William Street, New 
York, New York, in an account entitled Leyden 
Company Ltd., together with all declared and un- 
paid dividends thereon, 


ce. One (1) Certificate of Beneficial Interest of Broad- 
way Realization Corporation (formerly Chatham 
Phenix Corporation) for 540 parts, bearing num- 
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ber 2634, registered in the name of King & Co. 
and presently in the custody of City Bank Farm- 
ers Trust Company, 22 William Street, New York, 
New York in an account entitled Leyden Company 
Ltd., together with any and all rights thereunder 
and thereto, 


Those certain debts or other obligations of City 
Bank Farmers Trust Company, 22 William Street, 
New York, New York, arising out of the accounts 
maintained at said bank entitled as follows: 


Leyden Company Ltd. 


Pierre F. Cosgrain 
Account No. 391022 
Special Custodian, Canada 


Norman A. McLarty 
Account No. 391109 
Special Custodian, Canada 


and any and all rights to demand, enforce and 
collect the same, 


. That certain debt or other obligation of City Bank 
Farmers Trust Company, 22 William Street, New 
York, New York, arising out of an account en- 
titled N. V. Handelsbureau La Mola, maintained 
at said bank, and any and all rights to demand, 
enforce and collect the same, 


- That certain debt or other obligation of Irving 
Trust Company, 1 Wall Street, New York, New 
York, in the amount of $65,533.33, constituting a 
portion of the sum of money on deposit in a 
blocked account in the name of Amsterdamsche 
Bank N. V., maintained at said Irving Trust Com- 
pany, and any and all rights to demand, enforce 
and collect the same, 


lla 
Exhibit “A”, Annexed to Complaint 


is property within the United States owned or con- 
trolled by, payable or deliverable to, held on behalf of 
or on account of, or owing to, or which is evidence of 
ownership or control by N. V. Handelsbureau La 
Mola and Leyden Company Ltd., the aforesaid na- 
tionals of a designated enemy country (Germany) ; 


and it is hereby determined: 


6. That Leyden Company Ltd. and N. V. Handelsbureau 
La Mola are controlled by or acting for or on behalf 
of a designated enemy country (Germany) or persons 
within such country and are nationals of a designated 
enemy country (Germany) ; 


. That to the extent that the persons named in sub- 
paragraphs 1, 2, 3 and 4 hereof are not within a des- 
ignated enemy country, the national interest of the 


United States requires that such persons be treated 
as nationals of a designated enemy country (Ger- 
many). 


All determinations and all action required by law, in- 
cluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in 
the national interest, 


THERE IS HEREBY VESTED in the Attorney General of 
the United States the property described above, to be 
held, used, administered, liquidated, sold or otherwise 
dealt with in the interest of and for the benefit of the 
United States. 

The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in sec- 
tion 10 of Executive Order 9193, as amended. 


10a 
Exhibit “A”, Annezed to Complaint 


ber 2634, registered in the name of King & Co. 
and presently in the custody of City Bank Farm- 
ers Trust Company, 22 William Street, New York, 
New York in an account entitled Leyden Company 
Ltd., together with any and all rights thereunder 
and thereto, 


Those certain debts or other obligations of City 
Bank Farmers Trust Company, 22 William Street, 
New York, New York, arising out of the accounts 
maintained at said bank entitled as follows: 


Leyden Company Ltd. 


Pierre F. Cosgrain 
Account No. 391022 
Special Custodian, Canada 


Norman A. McLarty 
Account No. 391109 
Special Custodian, Canada 


and any and all rights to demand, enforce and 
collect the same, 


. That certain debt or other obligation of City Bank 
Farmers Trust Company, 22 William Street, New 
York, New York, arising out of an account en- 
titled N. V. Handelsbureau La Mola, maintained 
at said bank, and any and all rights to demand, 
enforce and collect the same, 


f. That certain debt or other obligation of Irving 
Trust Company, 1 Wall Street, New York, New 
York, in the amount of $65,533.33, constituting a 
portion of the sum of money on deposit in a 
blocked account in the name of Amsterdamsche 
Bank N. V., maintained at said Irving Trust Com- 
pany, and any and all rights to demand, enforce 
and collect the same, 


lla 
Exhibit “A”, Annexed to Complaint 


is property within the United States owned or con- 
trolled by, payable or deliverable to, held on behalf of 
or on account of, or owing to, or which is evidence of 
ownership or control by N. V. Handelsbureau La 
Mola and Leyden Company Ltd., the aforesaid na- 
tionals of a designated enemy country (Germany) ; 


and it is hereby determined: 


6. That Leyden Company Ltd. and N. V. Handelsbureau 
La Mola are controlled by or acting for or on behalf 
of a designated enemy country (Germany) or persons 
within such country and are nationals of a designated 
enemy country (Germany) ; 


- That to the extent that the persons named in sub- 
paragraphs 1, 2, 3 and 4 hereof are not within a des- 
ignated enemy country, the national interest of the 


United States requires that such persons be treated 
as nationals of a designated enemy country (Ger- 
many). 


All determinations and all action required by law, in- 
cluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in 
the national interest, 


THERE 18 HEREBY VESTED in the Attorney General of 
the United States the property described above, to be 
held, used, administered, liquidated, sold or otherwise 
dealt with in the interest of and for the benefit of the 
United States. 

The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in sec- 
tion 10 of Executive Order 9193, as amended. 
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(40 Stat. 411, 50 U.S.C. App. 1; 55 Stat. 839, 50 U.S.C. 
App. Sup. 616; Pub, Law 322, 79th Cong., 60 Stat. 50; Pub. 
Law 671, 79th Cong., 80 Stat. 925; E.O. 9193, July 6, 1942, 
7 BF. RB. 5205, 3 CFR. Cum. Supp.; E. O. 9567, June 8, 
1945, 10 F. R. 6917, 3 CFR, 1945 Supp.; E. 0. 9788, Oct. 
14, 1946, 11 F. R. 11981) 


Executed at Washington, D. C., on December 15, 1950. 
For the Attorney General: 


(Signed) Harotp I. Baynton 
(Official Seal) 
Harold I. Baynton 


Assistant Attorney General 
Director, Office of Alien Property 


I hereby certify that the within is a 
true and correct copy of the original 
paper on file in this office. 


For the Attorney General 


Harotp I. Baynton, 
Assistant Attorney General 
Director, Office of Alien Property 


By Loyora M. Buanton 
Assistant Secretary for Records 
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Answer 
(Filed July 10, 1958) 


——$————— 


(SAME TITLE] 


—— 
The defendant, for his answer: 


1. Admits that plaintiff purports to bring a suit under 
Section 9(a) of the Trading with the Enemy Act, as 
amended, but denies that this Court has jurisdiction of the 
action under said Section 9(a) as alleged in paragraph 1 
of the complaint. 


2. Denies the allegations of paragraph 2 of the com- 
plaint. 


3. Admits that Exhibit A annexed to the complaint is 
a true and exact copy of Vesting Order No. 16480 as exe- 
cuted by defendant’s predecessor, refers to said Vesting 
Order for the terms and provisions thereof and, except as 
thus expressly admitted, denies the allegations of para- 
graph 3 of the complaint. 


4. Denies the allegations of paragraph 4 of the com- 
plaint. 


5. Admits the promulgation of Royal Decree A-1 on 
May 24, 1940 by the Government-in-exile of the Kingdom 
of the Netherlands, refers to said Decree for the terms 
and provisions thereof, but, except as thus expressly ad- 
mitted, denies the allegations of paragraph 5 of the com- 
plaint. 


6. Denies the allegations of paragraph 6 of the com- 
plaint. 


7. Admits that plaintiff filed a Notice of Claim under 
oath with the predecessor in office of the defendant but, 
except as thus expressly admitted, denies the allegations 
of paragraph 7 of the complaint. 
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8. Admits the allegations of paragraph 8 of the com- 
plaint. 

9. Admits that the Treaty of June 5, 1928, 47 Stat. 
2135, between the United States and Norway is in effect, 
refers to said treaty for its terms and provisions, but, ex- 
cept as thus expressly admitted, denies the allegations of 
paragraph 9 of the complaint. 

10. Denies the allegations of paragraph 10 of the com- 
plaint. 

11. Denies the allegations of paragraph 11 of the com- 
plaint. 


First DEFENSE 


The Court lacks jurisdiction over the subject matter of 
this action. 


Seconp DEFENSE 


The complaint fails to state a claim against defendant 
upon which relief can be granted. 


Dated: July 10, 1958. 


Datias §. TowNSEND 

Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


GrorcEe B. SEARLS 
George B. Searls 


Water T. Noite 
Walter T. Nolte 


Pav. J. SPIELBERG 

Paul J. Spielberg 
Attorneys, Department of Justice, 
Office of Alien Property, 
101 Indiana Ave., N. W., 
Washington 25, D. C. 


Attorneys for Defendant. 
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Defendant’s Motion for Summary Judgment 
Under Rule 56 


(Filed October 6, 1960) 


[SAME TITLE] 


a 


Defendant, by his undersigned attorneys, moves the 
Court, upon the pleadings and admissions on file in this 
action and the affidavit attached hereto, for a summary 
judgment pursuant to Rule 56, F.R.C.P., dismissing the 
complaint herein on the ground that there is no genuine 
issue as to any material fact and defendant is entitled to 
a judgment as a matter of law in that: 


1. Plaintiff is an “enemy” with no standing to sue for 
the return of vested property under the Trading with the 


Enemy Act since plaintiff was a corporation incorporated 
in the Netherlands while Holland was occupied by Ger- 
many and Germany was at war with the United States in 
World War ILI. 


2. Plaintiff is an “enemy” with no standing to sue for 
the return of vested property under the Trading with the 
Enemy Act since plaintiff was, throughout World War II, 
a corporation incorporated outside the United States and 
doing business within both Holland and Germany. 


3. Plaintiff is an “enemy” with no standing to sue for 
the return of vested property under the Trading with the 
Enemy Act as a result of “enemy taint” because plaintiff 
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Defendant’s Motion for Summary Judgment 
Under Rule 56 


was owned and controlled by persons in Germany through- 
out World War Il. 


Dauias S. TownsEND 

Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


Anraur R. ScHor 
Arthur R. Schor 


Wruuum H. Arkin 

William H. Arkin 

Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendant. 


Water T. Notte 
Walter T. Nolte 
Attorney, Department of Justice 
Washington 25, D. C. 
Of Counsel 


CERTIFICATE OF SERVICE 


I hereby certify that on the 6th day of Oct. 1960, I 
mailed copies of the defendant’s motion for summary judg- 
ment under Rule 56, together with supporting affidavit and 
memorandum of points and authorities to Pehle, Lesser, 
Mann, Riemer & Luxford, 1210-18th Street, N. W., Wash- 
ington 6, D. C., and Turk, Marsh, Ouchterloney & Kelley, 
20 Exchange Place, New York 5, New York, attorneys for 
plaintiff in Civil Action No. 1238-58. 


Attorney for Defendant 


lla 


Affidavit of Walter T. Nolte, Read in Support 
of Motion 


(Filed October 6, 1960) 


—_—_—_—$$ 


[SAME TITLE] 


————— 
District of Columbia—ss. : 
Waxrer T. Noxrs, being duly sworn, deposes and says: 


1. That he is an attorney in the United States Depart- 
ment of Justice, assigned to the defense of this action and 
that he is familiar with the pleadings, admissions and is- 
sues herein and with the files of the Office of Alien Prop- 
erty with respect thereto. He makes this affidavit in sup- 
port of defendant’s motion for summary judgment. 


2. Plaintiff alleges in its complaint (paragraph 2) that 
it is and at all times has been a corporation organized and 
existing under the laws of the Netherlands, having its only 
and principal place of business in Amsterdam, Nether- 
lands. Plaintiff makes no allegations concerning the busi- 
ness in which it is engaged or the place or places ‘where 
such business has been or is conducted, except to say that 
it was the owner of certain accounts with the City Bank 
Farmers Trust Company, New York, New York, which 
were vested in defendant. 


3. Plaintiff further alleges (paragraph 2 of its com- 
plaint) that since May 18, 1939 all of its outstanding cap- 
ital stock has been owned by Henrik Heegard, a citizen of 
Norway. Plaintiff does not say whether or not Heegard 
was in effective ‘control of plaintiff’s operations and activ- 
ities during World War IL or whether control over plain- 
tiff was exercised from the Netherlands or elsewhere dur- 
ing that period. 
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4, As will hereinafter more particularly be made to 
appear, admissions made by the plaintiff in this action and 
statements made by plaintiff or its agents, and filed with 
or submitted to the Office of Alien Property in support of 
plaintiff’s notice of claim for administrative return, show 
that throughout World War I plaintiff was doing business 
in Holland and Germany and was owned and controlled by 
persons in Germany. 


5. Plaintiff does and bas done business in Germany 
directly and through corporate subsidiaries in that coun- 
try, some wholly owned by plaintiff. 


6. Plaintiff has, since prior to World War II, owned 
all of the capital stock of Ludwig Spitz & Co., G.m.b.H., 
now known as Tim-Unitas, G.m.b.H., a firm located in Ber- 
lin. See, for example, Exhibit A attached hereto, a trans- 


lation of an audit report respecting plaintiffs operations 
for 1944. Pages 1 through 3 of this report show the firms 
in which plaintiff held an interest and its transactions with 
such firms. Tim-Unitas manufactures calculating ma- 
chines and precision instruments. During World War II it 
converted to war production, including production in con- 
nection with Jaegerprogram (Nordpol) [fighters’ plane 
program (north pole)]. See Enclosures 1 through 5 of 
Defendant’s Request for Admissions served upon Plaintiff 
and filed herein on February 2, 1960. The genuineness of 
these documents was admitted by Plaintiff in answers 
served on March 1, 1960 and filed herein on March 2, 1960. 


7. Plaintiff has, since prior to World War II, also 
owned all of the stock of Gutschow & Co., G.m.b.H., an- 
other firm located in Berlin and engaged in the making 
of calculating machines. 
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8. Plaintiff owns 50% of the shares of Max Glausch, 
G.m.b.H., a pharmaceutical firm located in Dresden. 


9. Plaintiff owns 200 shares of Uluguru Mica Co., an 
East African company with offices in Berlin from which it 
engaged in business in Germany. 


10. Plaintiff gave powers of attorney to persons within 
Germany to vote the shares it held in companies located 
in or operating in Germany and to represent plaintiff at 
general meetings of the shareholders of such companies. 


11. Prior to and throughout World War JI, plaintiff 
made loans to its subsidiaries and others in Germany and 
collected interest thereon and repayments thereof. Among 
the loans was one in the amount of 83,000 Reichsmarks to 
plaintiff's wholly-owned German subsidiary Ludwig Spitz. 
This loan was made pursuant to a loan agreement of July 
20, 1939. According to the agreement, the loan was pay- 
able in five equal annual installments beginning January 1, 
1947. The interest rate was 2% per annum and the bor- 
rower was made liable to the full extent of its assets for 
repayment of the loan and for the repayment of interest. 
The loan agreement is included in defendant’s Request for 
Admissions served upon plaintiff on October 7, 1958 as 
document S-1. The authenticity of this and other docu- 
ments included in said Request for Admissions was stip- 
ulated to by the parties herein under date of December 1, 
1958. Correspondence between plaintiff and its German 
subsidiary with respect to this particular loan was carried 
on throughout the war. Documents S-2 through S-16 of 
the above-mentioned Request for Admissions exemplify 
this correspondence, as conducted in the years 1939 
through 1944. According to document S-16, plaintiff's file 
copy of a letter it sent to Ludwig Spitz (by that time 
known as Tim-Unitas, G.m.b.H.) on January 10, 1945, this 
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loan account showed a balance in plaintiff’s favor as of 
December 31, 1944 of 40,000 Reichsmarks, plus accrued in- 
terest as of the same date in the amount of 460 Reichs- 
marks, From the same document it appears that plaintiff 
requested a remittance of the interest due to it “in the cus- 
tomary manner.” 


12. Plaintiff had also borrowed large sums from per- 
sons in Germany and throughout World War II owed sub- 
stantial principal and interest obligations on such loans. 
In document B-3 of the above-mentioned Request for Ad- 
missions, which is a report made by plaintiff over the sig- 
nature of its managing director, J. H. W. Klopper, to the 
Netherlands Bank on November 30, 1946, plaintiff declared 
that as of December 31, 1945 it owed debts to E. F. Guts- 
chow of Dresden totalling 1,140,000 florins; to his wife 
Josephine Gutschow totalling 210,000 florins and to one of 
his daughters Elaine Hitzbleck of Duisberg totalling 12,- 
500 florins. The obligation to B. F. Gutschow bore interest 
at the rate of 2%. The other obligations bore interest at 
the rate of 5%. Plaintiff also pointed out in this letter 
that unless values in the United States were released, thus 
enabling plaintifi’s wholly owned Canadian subsidiary, 
Leyden Co., Ltd., to make payments upon its obligations to 
plaintiff, plaintiff would remain unable to meet its debts, 
including those taken over by the Dutch Government as 
enemy owned. Thus plaintiff pointed out that the matter 
was one “of importance to Holland too.” Plaintiff had 
further correspondence along the same line a few months 
later with the Netherlands Beheersinstitut, the agency of 
the Netherlands Government which dealt directly with the 
seizure of enemy property. In a letter dated April 3, 1947 
(document B-4 of defendant’s Request for Admissions 
herein), plaintiff again alluded to the interest of the Dutch 
Treasury in having the American assets released. Finally, 
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the Beheersinstitut wrote to plaintiff on February 27, 1948 
(document B-5 of defendant’s Request for Admissions 
herein) reiterating its position that the debts owed by 
plaintiff to Mrs. Josephine Gutschow and Mrs. Hitzbleck 
of Duisberg were deemed enemy assets. Demand was 
made for payment to the Dutch Government, and a state- 
ment was demanded regarding liquid funds available or 
in prospect. The letter closed with the statement that the 
Dutch Government viewed Mrs. Gutschow as an enemy 
within th meaning of Section 2, paragraph 2, of Royal De- 
eree E-133 even though she may have been of American 
birth. 


13. The admissions of record herein further show that 
plaintiff was engaged during the war in negotiations with 
the Gutschow family for a moratorium on its interest ob- 
ligations (see documents R-1 through R-4 of defendant’s 


Request for Admissions). On February 28, 1944 plain- 
tiff wrote a letter over the signature of its managing di- 
rector Klopper addressed to “Generaldirektor E. F. Guts- 
chow, Castle Tzschocha, Post Office Rengersdorf-queis, via 
Marklissa (Silesia).” The letter refers to a conference 
held with Gutschow in the first year of the war relative to 
the difficulties which would arise in the event payments to 
La Mola from Leyden were cut off. Since payments from 
Leyden had in fact been cut off since J uly 1, 1940, plain- 
tiff askd Gutschow to forgive interest from that date. The 
debts owing by plaintiff to the Gutschows would still be 
carried on its books; but on an interest-free basis. Plain- 
tiff pointed out that unless this could be done there was a 
danger that it might become bankrupt. Regarding a pos- 
sible readjustment of the accounts after the war, the letter 
contains the following sentence: “Naturally, if we are 
able to resume our overseas connections after the war and 
the position of our claims is clarified, that is, if new funds 
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accrue to us, we will consider the matter of further remit- 
tances of interest to you.” Gutschow responded with a 
letter of March 14 waiving interest. Thereupon plaintiff 
instructed its accountants to reconstruct the balance sheets 
for the years 1940 through 1943. The balance sheets were 
sent to Gutschow on June 2, 1944. A letter of explanation 
from its accountants under date of May 24, 1944 (docu- 
ment R-3) sets forth in detail the amounts of interest can- 
celled and shows the corresponding adjustments in the ac- 
counts. The total cancelled in the three years amounted 
to over $125,000 florins. The accrued interest obligations 
of Leyden, to the extent that they exceeded the cancelled 
interest obligations of plaintiff to the Gutschow family, 
were run through the profit and loss account before being 
entered in a reserve for bad debts account. 


14. During the war, plaintiff was required by the oc- 
cupation authorities in Holland to make declarations re- 
garding its business activities so that it could be given its 
proper place in a classification of corporations. Plaintiff 
declared to the appropriate committee of the Amsterdam 
Stock Exchange on July 28, 1943 (document M-2 of defend- 
ant’s Request for Admissions herein) that its main busi- 
ness was “participation in other concerns” and that its own 
creditors “are current-account creditors receiving inter- 
est.” The letter added that plaintiff did a minor business 
in the importation of sewing machines and for this purpose 
was registered in the “Trade Group, Agents for Machines.” 
Also plaintiff said it gave credits to other business enter- 
prises, particularly those in which it had an interest. The 
letter raised the question whether plaintiff belonged, by 
reason of its principal activities, “in the Trade Group, 
Trading Banks.” The stock exchange committee advised 
plaintiff under date of August 20, 1943 that it came with- 
in the banking classification. On September 9, 1943 plain- 
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tiff replied, accepting the classification as a bank and add- 
ing that it should probably be included in the group “com- 
mercial banks.” ; 


15. The audits of plaintiff's books through the war 
years by its Dutch accountant, the firm of van Teeseling, 
Amsterdam, further show the scope of its business in Ger- 
many and with Germans. As an example, reference may 
be made to the audits for the years 1943, 1944 and 1945. 
The audit report for the year 1943 was completed under 
date of June 19, 1944, shortly after E. F. Gutschow had 
waived interest on plaintiff’s debts to members of the Guts- 
chow family. Only those portions of the report material 
to the issues of “doing business” and “enemy taint” will be 
mentioned herein. Five “participations” were listed in the 
balance sheet, including all the common capital stock of 
Tim-Unitas and Gutschow & Company, Berlin. Each par- 
ticipation was carried on the books at one florin; but 
“amounts receivable” from companies in which plaintiff 
held a participation were separately listed. Amounts re- 
ceivable from Tim-Unitas were carried at 5250 florins. 
The report states that the auditors had been unable to form 
an opinion on the actual value of participations or to con- 
firm the correctness of debts owing to plaintiff; either be- 
cause reports were unavailable or, in the case of German 
firms, no information was requested because of an agree- 
ment with plaintiff to that effect. However, Tim-Unitas 
had confirmed the balances of principal and interest due 
on a loan made to it by plaintiff. This loan, which 
amounted to 83,000 Reichsmarks at the beginning of the 
year, was reduced by 23,000 Reichsmarks and plaintiff 
made an exchange-profit of 15,500 florins on the payments. 
Included amongst other debtors was E. F. Gutschow in a 
special account carrying a balance of 11,000 florins, with 
respect to which the audit report carries an explanation to 
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the effect that Gutschow collected from Tim-Unitas for 
machinery obtained through plaintiff. Farther, according 
to the explanation regarding this item, the auditors state: 
“A confirmation of the balance could not be submitted to 
us.” Plaintiff could have charged the amount off against 
sums it owed to Gutschow but there is no indication in the 
report that this was done. 


16. Plaintiff owed no significant debts during 1943 ex- 
cept those to the members of the Gutschow family in Ger- 
many which were carried on its books at a total principal 
amount of 1,375,000 florins. Hach of the accounts was car- 
ried on the books as an interest-bearing obligation but by 
reason of the interest cancellation agreement with Guts- 
chow effective July 1, 1940 the accounts had been adjusted 
and reduced in total amount. The above-mentioned sum 
represents the total after cancellation of interest. The 
audit report concludes with a statement that the interest 
cancellation agreement with E. F. Gutschow contains a pro- 
vision “that should in the future the interest due and in 
arrears from the Leyden Company be collected, the same 
amount will be applied as full or part payment of the in- 
terest, which has been cancelled on the accounts of the 
Gutschow family.” Although plaintiff had suffered the 
loss of most of its income, at least for the time being, and 
had been forced to work out the interest cancellation agree- 
ment respecting the debts owing to the Gutschow family, 
it was able, according to the auditors, to close its books 
for 1943 with a profit of 118,500 florins, which was to be 
carried forward. 


17. The 1944 audit report is dated February 19, 1946 
and the 1945 report January 27, 1947. Neither varies 
strikingly from the 1943 report. It is, therefore, unneces- 
sary to review either in detail. Mention will be made of 
similarities or differences involving a high degree of ma- 
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teriality. The participations accounts remained unchanged 
to the end of 1945. The amounts receivable from com- 
panies in which plaintiff held participations were adjusted 
somewhat but showed no significant changes. Tim-Unitas 
reduced the principal amount of its loan by another 20,000 
Reichsmarks in 1944 and plaintiff recorded an exchange- 
profit of 13,500 florins on this transaction. The special 
account reflecting the debt owing to plaintiff from E. F. 
Gutschow in the sum of more than 11,000 florins remained 
open and substantially unchanged. The sums owing to the 
members of the Gutschow family were virtually unchanged. 
Losses were incurred in each of the two years but the 
profit to be carried forward at the end of 1945 was still 
substantial, amounting to 78,500 florins. The 1945 audit 
report concluded with substantially the same statement re- 
garding the interest cancellation agreement with the Guts- 
chows as was made in the 1943 report. Also, as in 1948, 
the statement included a qualification to the effect that if, 
in the future, Leyden paid the interest on its note to plain- 
tiff, the latter would reinstate and satisfy its interest obli- 
gations to the Gutschows. In that event the interest of 
the Gutschow family creditors in plaintiff’s total assets of 
more than 3 million florins would have been somewhat in 
excess of 50%. 


18. In connection with plaintiff’s war-time dealings with 
its wholly-owned subsidiary, Tim-Unitas in Berlin, there 
are in the documents produced by plaintiff one or two addi- 
tional items which require mention. In notifying plaintiff 
in February 1942 of its change of name, Tim-Unitas in- 
cluded the following sentence: “The new name of our firm 
does not point to any change of ownership.” A Tim-Uni- 
tas balance sheet for the calendar year 1944 which was pro- 
duced from plaintiff’s files shows a profit of 90,000 marks 
on a 100,000 mark capitalization. 
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19. As to plaintiff’s war-time participation in the busi- 
ness of Max Glausch Pharmaceutical Company of Germany 
in which it owned an interest, plaintiff received income 
on the shares it held. On January 7, 1942 plaintiff wrote 
the Inspector of Direct Taxes at Amsterdam reporting in- 
come subject to coupon tax derived from dividends col- 
lected on the Glausch shares in the amount of 1,900 florins. 
Correspondence between plaintiff and the Glausch firm in 
Dresden after the termination of hostilities, copies of part 
of which have been produced from plaintiff's files in sup- 
port of its notice of claim, gives further evidence of plain- 
tiff’s long-standing interest in the Glausch capital stock. 
In a letter to Glausch dated January 16, 1947 plaintiff 
asked for the last balance sheet, indicating that none had 
been received since December 31, 1936, as well as details 
concerning the present position of the company. The letter 
also includes a sentence as follows: “As you know, we 
hold 50% of the stock capital.” The letter closed with a 
request for an extract from the Register of the Chamber 
of Commerce showing plaintiff's participation, the ex- 
tract being needed for plaintiff's auditors and for the local 
tax administration. 


90. Plaintiff’s dealings with and regarding Tim-Unitas 
in the period after the cessation of hostilities also show 
the interest held and the control exercised by plaintiff. 
On November 25, 1950 at Amsterdam, plaintifi’s managing 
director, J. H. W. Klopper, executed a statement in which 
he declared that plaintiff had held the entire capital stock 
of Tim-Unitas and its predecessor firm uninterruptedly in 
its possession since June 7, 1929 and that accordingly dur- 
ing this entire time plaintiff was “the sole owner of the 
business interests in the Tim-Unitas, G.m.b.H., factory for 
calculating machines and precision instruments.” Corre- 
spondence sent to plaintiff by the German auditor for the 
Tim-Unitas firm, one Hans Winkler of Berlin, under dates 
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of April 22 and August 3, 1951 shows that plaintiff was 
then actively participating in the reconstruction and read- 
justment of the Tim-Unitas balance sheets. 


21. The agreement between E. F. Gutschow and plain- 
tiff, referred to in paragraph 13 of this affidavit, illustrates 
how plaintiff was utilized as an intermediary between 
Gutschow and members of his family on the one hand, and 
Leyden Company, Ltd., the Canadian corporation which 
collected and transmitted income from the United States 
securities formerly held directly by Gutschow, on the other 
hand. In actuality, this function was plaintiff’s chief func- 
tion and was the primary reason that Gutschow acquired 
ownership and control of plaintiff in or about 1929. Guts- 
chow’s reply of March 14, 1944 to plaintiff’s request that 
interest be waived on its debts to Gutschow and other mem- 
bers of his family (as produced by plaintiff from its files 
in support of its claim) plainly shows in a few words the 
fundamental character of the arrangement between plain- 
tiff, Leyden and Gutschow. The arrangement was simply 
one for transmitting the income from Gutschow’s United 
States securities indirectly to him and members of his 
family through Leyden and plaintiff rather than directly 
as had been the case prior to World War I. Gutschow’s 
letter of March 14, 1944 covers the essence of the arrange- 
ment in two brief sentences: “In view of the consideration 
that since May 1940 your company has received no more 
remittances from The Leyden Company, Montreal, con- 
cerning the interest owed by the latter, I declare that I am 
willing to waive the interest to be claimed beginning July 
1, 1940 on the accounts of: 


E. F. Giitschow 
Josephine Giitschow 
Elaine Hitzbleck 
Kathleen Heegard. 
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“Will you, however, please confirm to me that, if the 
interest owed by The Leyden Company should be paid at 
all, either in full or in part, the interest now waived will 
be paid again, if possible in full, out of these remittances.” 


92. Copies of financial statements of Leyden for the 
years 1934 to 1950, inclusive, as prepared by accountants in 
Montreal have been produced from plaintiffs files. 
Throughout these statements show among Leyden’s liabil- 
ities a “note payable (La Mola) interest at 4%.” In 1934 
the note was carried on the books at a principal sum of $1,- 
629,178. The financial statements of Leyden record re- 
payments of principal, as well as payments of interest, on 
the La Mola note through 1941. In the 1941 financial state- 
ment the principal balance of the note is recorded at $1,- 
506,652.33. The interest obligation on the note for that 
year was $60,414.16. In the ensuing years through 1950, 
payments were precluded, first by the war and then as a 
result of the seizure of Leyden’s assets in the United 
States, and the financial statements record no further re- 
duction in the principal balance and an accruel of the in- 
terest obligation at the rate of $60,266.09 annually. As 
a result, the total of Leyden’s obligations to plaintiff had 
risen to $1,931,381.08 at the close of 1949, the last year for 
which the financial statements are complete. The market 
value of the United States securities in Leyden’s name at 
the same date was given as only $1,269,870.21 ; but Leyden 
still showed surpluses of $169,303.86 and $21,897.27 on its 
books. By that date, therefore, the total of its obligations 
to plaintiff exceeded its available assets by nearly $500,000. 
The interest obligation continued to increase thereafter as 
shown in the abbreviated financial statement for 1950 
wherein an item of $60,266.09 again appears in the revenue 
and expenditures statement under the heading interest on 
the note. Since the Custodian thereafter liquidated the se- 
curities and holds in all $1,788,000, it is plain that the ob- 
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ligations of Leyden to plaintiff can never be satisfied in 
full. This fact is reflected in plaintiffs own audit reports 
which have been previously referred to in this affidavit. 
The audit report for the year 1948 contains the following: 
“With respect to the interest which your company is due 
from the Leyden Company, Ltd., it appeared that the Ley- 
den Company, Ltd. had computed single interest, thus 
creating a difference of $72,892.95 in comparison with the 
compound interest which your company had charged for 
the years 1940 to 1947, inclusive, which difference you in- 
formed us has to be written off, whereas the interest for 
1948 has also been figured on the balance of $1,506,652.33 
outstanding as of the end of 1941.” The same audit report 
then computes the total due from Leyden to plaintiff at 
$1,871,314.96 which is covered at the rate of approximately 
1.56 florins to the dollar, giving a total in florines of 2,- 
914,869.32. The auditors went on to state: “The balance 
sheet as of December 31, 1948 shows that against the debt 
to your company in the amount of $1,871,314.96 net assets 
are carried of $1,420,965.52 and consequently the capital of 
$81,000 has to be regarded as being lost.” 


23. According to the Articles of Association of plain- 
tiff dated February 7, 1935, its purpose “is the undertak- 
ing of all business of a financial, commercial and industrial 
nature and, in general, the effecting of trading operations, 
both their own account and for account of and with third 
parties, as well as the participation in such operations 
when effected by others.” In the same articles at para- 
graph 5, it is provided that “The company recognizes only 
one person as having title in respect of each share; this 
person is the holder thereof, vis a vis, the company and 
the other stockholders.” Decisions respecting the affairs 
of the company are to be taken at general meetings of the 
shareholders except that a board of directors elected at the 
general meeting “is authorized to engage in all acts of an 
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administrative nature or relating to property.” Although 
the shares are bearer shares, the articles provide that 
“shareholders may have themselves representd by an au- 
thorized agent (at the general meeting) on the condition 
that the latter is provided with a regular power of attor- 
ney.” Thus it may be seen that one person holding all the 
shares might control the company absolutely either in per- 
son or through an authorized agent. 


924, The way in which E. F. Gutschow controlled the af- 
fairs of plaintiff, even down to the end of the war, is shown 
in correspondence produced from plaintiff’s files. For ex- 
ample, Tim Unitas in a letter to plaintiff under date of 
July 19, 1944 made the following statement: “We have re- 
ceived your letter of July 42 and inform you that the mat- 
ter of the repayment of RM 20,000 on the loan is being set- 
tled by the Gutschow Administrative Office, Castle Tzscho- 
cha.” On July 24, 1944 plaintiff replied advising Tim- 
Unitas that it had received a check from Gutschow’s Ad- 
ministrative Office. On August 25, 1944 plaintiff also 
wrote to Gutschow’s Administrative Office acknowledging 
receipt of the check. 


95. Gutschow gave powers of attorney for the voting 
of shares at plaintiff’s general meetings repeatedly until 
such meetings were discontinued because of the war. This 
fact is reflected in correspondence produced from plaintiff's 
files. Moreover, Gutschow was regularly consulted by 
plaintiff’s managing director Klopper. For instance, in 
the letter which Klopper wrote to Gutschow on February 
98, 1944 requesting that he waive interest on certain of 
plaintiffs obligations, reference is made to a conference 
between the two men in the first year of the war. The ref- 
erence is as follows: “We revert toa conference held with 
you in the first year of the war when we discussed the diffi- 
culties that might arise for our company through the war 
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and, in particular, the possibility of making further remit- 
tances of the interest to be paid by us * * *.” Plaintiff 
regularly furnished its balance sheets to Gutschow, even 
throughout the years of the war, as evidenced by its letter 
of May 22, 1944 (R-2 defendant’s Request for Admissions) 
to its accountants wherein it says: “Furthermore, Mr. G. 
would like to have the balance sheets covering the years 
from 1940 to 1943, inclusive.” Plaintiff forwarded those 
balance sheets to Gutschow with a letter dated June 2, 
1944, 


26. Gutschow’s control is seen even as far back as the 
organization of Leyden in Canada on the 22nd of March, 
1929. In fact, this company was formed at his direction. 
A copy of Leyden’s charter produced from plaintiff's files 
shows that it was tailored to Gutschow’s needs. Among 
its stated purposes is the following: “(d) to aid in any 
manner any corporation, association or individual, any of 
whose securities are held by or for the company, or in 
whom or in the welfare of whom the company shall have 
any interest; * * *.” On the date of its organization, 
Leyden executed the note in the principal sum of $1,669,000 
with interest at 4% per annum, which note figures so 
prominently and so frequently in these proceedings, and 
endorsed the same over to plaintiff. At that time, as well 
as thereafter, plaintiff was under the complete ownership, 
domination and control of Gutschow. For instance Gut- 
schow personally drew up Leyden balance sheets as 
evidenced by a letter he wrote to plaintiff's then director 
Boisserée on April 17, 1931 in which he said, among other 
things, “I hand you enclosed the balance sheet of the 
Leyden Company, Ltd. which I drew up myself.” There 
are other instances of Gutschow’s direct activities. For 
example, he wrote to Boisserée on February 28, 1930 saying 
“Enclosed I am forwarding for your files, a statement of 
the securities which the City Bank Farmers Trust Com- 
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pany held in deposit for the Leyden Company on Decem- 
ber 31, 1929. The value of these securities on December 
31 was $1,850,315.43. The Leyden Company bought up 
at the time for $1,749,000 the securities which had been 
given back to me by the Alien Property Custodian. * ° .: 
As of December 31, 1929 the Leyden Company owed 
$1,709,428 to ‘La Mola’ and $80,000 to me, whilst in the 
bank it had a credit-balance of $23,713.49. ° * * The 
Leyden Company will have to pay its debt to me first be- 
fore it pays interest to La Mola, so that it will be quite 
a time still before La Mola can count on receipts from in- 
terest payments. This year the Leyden Company has 
paid me $28,000 up to now.” On April 7, 1932 Gutschow 
wrote from Dresden to Messrs. Taylor, Blane, Capron & 
Marsh, 22 Exchange Place, New York, directing as fol- 
lows: “I think, it would be better that no dividend is de- 
clared on the preferred stock owing to the large deficit 
on the profit and loss account, as I would prefer that the 
balance sheet of the Leyden Company is made up showing 
this deficit.” He had previously expressed disagreement 
with the way in which balance sheets were drawn up in 
the United States. In a letter to Boisserée on July 15, 
1931, Gutschow said: “You will receive herewith a copy 
of a letter from the City Bank Farmers Trust Co., copies 
of two letters from the attorneys Taylor, Blane, Capron 
& Marsh, and copies of the balance sheets and profit and 
loss accounts of the Leyden Co. for 1929 and 1930 as they 
were drawn up in America. The differences between my 
balance sheets and those you will receive here are ex- 
plained in the letter from the City Bank Farmers Trust 
Co., and, according to the statements of the American at- 
torneys, the issue of a ‘Besserungsschei’ [a creditor’s 
agreement to reduce the amount of his claim against a 
debtor on the understanding that the amount of the claim 
will be fully restored as soon as the debtor is able to make 
full payment] is not necessary. I myself naturally find it 
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wrong to enter securities in the balance sheet at a higher 
amount than their current value, which opinion you will 
probably share too.” 


97. From the above it is clear that Gutschow continued 
his control of plaintiff’s affairs to the end of World War 
II. Ownership of plaintiff’s stock was also in enemy 
hands at all times material, even if it be admitted, for 
the purpose of this motion, that Gutschow transferred all 
of plaintiffs outstanding capital stock to his son-in-law 
Henrik Heegard, an alleged citizen and permanent resident 
of Norway, on May 18, 1939. Heegard, despite his alleged 
Norwegian nationality, spent the entire period of the war 
in Germany. Moreover, even if he had been in Norway 
rather than Germany he still would have been within 
enemy occupied territory which is the same as enemy 
territory for the purposes of the statute and this motion. 
Gutschow apparently thought there was some significance 
in his son-in-law’s Norweign nationality for the purpose of 
alien property matters in the United States; but in this 
he was clearly wrong. He wrote to his New York attor- 
neys, Messrs. Michell, Taylor, Capron & Marsh, City Bank 
Farmers Trust Bldg., 20 Exchange Place, New York, on 
March 4, 1941 about various matters having to do with 
plaintiff and Leyden and alien property restrictions upon 
their operations and in this letter he significantly included 
the following statement: “I might mention that the shares 
which I owned in the La Mola have been transferred last 
year to my son-in-law, Mr. Henrik Heegard, who is of 
Norwegian nationality.” On the following day, March 5, 
1941, he wrote another letter to his New York attorneys 
correcting the statement in the letter of the preceding day 
as follows: “I wrote you, that my shares in the La Mola 
are now in the possession of Mr. Heegard since last year. 
This is wrong as Mr. Heegard took possession of my 
shares October 1939. I might mention that the shares of 
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the La Mola are all bearer shares.” And if Gutschow 
thought that this would dispose of all alien property ques- 
tions in the United States, he was doubly wrong. The 
actual situation is more nearly reflected in a statement by 
plaintiff's Dutch accountant in the audit reports previous- 
ly referred to herein. In the report for the year 1948 there 
appears the following statement at page 2: 


“According to a letter from the American attor- 
neys of your company the release of the investment 
securities of the Leyden Company, in deposit in New 
York, is wholly governed by the question, whether 
the property of persons of ‘allied (i.e. Norwegian) 
nationality’, who lived in Germany during the war, 
has to be regarded as enemy property or not. The 
decision in this question naturally determines com- 
pletely the value of this subsidiary. With the 
Canadian authorities agreement has already been 
reached. After receipt of an amount of $19,148.26 
to cover administrative expenses, the preferred and 
common stock of The Leyden Company, Ltd. will 
be released by The Custodian of Enemy Property.” 


Under the applicable statute the answer to the question 
posed by plaintiff's American attorneys must be to the 
effect that a Norwegian national “who lived in Germany 
during the war” must be regarded as an enemy. And, as 
pointed out above, the result would be no different if he 
had lived in Norway rather than Germany. E. F. 
Gutschow was clearly an enemy throughout both World 
Wars I and II, having been a resident of Germany at all 
times material. Thus, ownership and control of plaintiff 
throughout the war, whether deemed to have been solely 
in the hands of Gutschow or shared by Gutschow and 
Heegard, were in enemies within the meaning of the Trad- 
ing with the Enemy Act, as amended. 
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28. The above serves to illustrate from plaintiff’s own 
admissions and statements, and from its books and re- 
cords, as they have been produced to defendant herein, 
that plaintiff was, throughout World War II, not only 
a corporation incorporated in enemy-occupied territory 
(namely, the Netherlands) with its principal and only 
place of business in Amsterdam, as alleged; but also 
“doing business” in enemy and enemy-occupied territory 
(namely, Germany and Holland, respectively) and owned 
and controlled by persons within Germany. Thus, plain- 
tiff is an “enemy” and may not maintain this suit under 
Section 9(a) of the Trading with the Enemy Act. Plain- 
tiff is an “enemy” on any or all of three grounds: namely, 
(1) as a Netherlands corporation, (2) as a foreign corpo- 
ration “doing business” in Holland and Germany, and (3) 
as a corporation infected with “enemy taint” by reason of 
ownership and control by persons within Germany. 


Water T. Noire 
Walter T. Nolte 


(Sworn to August 5, 1960) 
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Water T. Noire 
Walter T. Nolte 


(Sworn to August 5, 1960) 
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ACCOUNTANTSKANTOOR VAN TEESELING 
Report 


represented to the management of the N.V. Handelsbureau ‘‘La Mola, 
Amsterdam, re the audit of the books for 1944. 


Dear Sirs, 


We have the honor to present you herewith our report re the audit of the 
books of your company for 1944. 


In this audit the book entries have been found to be in agreement with 
the vouchers, some of which were signed copies of account-statements. 


Following the audit of the books, we also examined the balance sheet as of 
December 31, 1944, as well as the profit and loss account for 1944. 


A copy of the balance sheet, with totals of Hfl. 2,996,954.96, and of the 
profit and loss account, showing a profit of Hfl. 109,509.44 (after deduc- 
tion of the loss for 1944 of Hfl. 9,034.77) have been annexed to this report. 


Below we give the remarks and explanations, which we think necessary in 
connection with the accounts. 


BALANCE SHEET. 


SHares iv OTHER ComPaNIEs anD Amounts RECEIVABLE Hfl. 2,815,404.15 


As in the account for last year, the five participations have been stated in 
the balance sheet for Hfl. 1.— each. 


These participations are : 


1,000 shares ‘‘The Leyden Company, Ltd.’’ Montreal 
(all common shares) 
East Afr. shillings 200,000 shares Uluguru Mica Co., Ltd. ‘‘ 


“““ 
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RM 100,000 shares Tim-Unitas G.m.b.H. Fabrik fuer 
Rechenmaschinen und _ feinmechanische 
Erzeugnisse vormalig Ludwig Spitz & Co. 
G.m.b.H. Berlin-Tempelhof (whole capital) 

RM _ 5,000 shares Guetschow & Co. G.m.b.H. Berlin- 
Tempelhof (whole capital) 

RM 10,000 shares Max Glausch Pharm. Laboratorium 
G.m.b.H. Klotsche (capital RM 20,000) 


The item “‘ Amounts receivable from companies, in which 
has been participated”’ consists as of the balance sheet 
date of : 


The Leyden Co., Ltd., Montreal $1,832,849.14 
Hfl. 2,794,589.99 
Uluguru Mica Co., Ltd., Tzschenzema, 
£ account I £ 1,000 8,545.— 
£ account II £ 1,000 8,717.50 
Tim-Unitas G.m.b.H. vormalig Ludwig 
Spitz & Co. G.m.b.H. Berlin-Tempel- 
hof 
loan account RM 40,000.- 
special account RM 460.- 


“© 2.815,399.15 
Hfl. 2,815,404.15 


[page 2 of the original} 


Accounts for the years 1939 and later of ‘‘The Leyden Company, Ltd.” 
could not be submitted to us. A copy of the balance sheet as of December 
31, 1938 is given as annex 2 in our report of July 8, 1939; and with 
respect to the intrinsic value as of December 31, 1938 of your financial 
interest in this subsidiary we refer to page 2 of the above report. 


Also after the end of the war no further information about the present 
position of this company have yet been received. 
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About the Uluguru Mica Company no information was available for 1938 
and later years. 


Nor were balance sheets any longer received since 1940 from the par- 
ticipations: 


Tim-Unitas G.m.b.H. vormalig Ludwig Spitz & Co. 
Guetschow & Co. 
Max Glausch. 


About the present position of these companies no information could us 
be given. 


By the absence of adequate data we are not able to form an opinion on 
the actual value of the item ‘‘Participations’’ (book value Hfl. 5.—). 


According to a certificate shown to us 997 shares of The Leyden Com- 
pany are registered in the name of your company; the three remaining 
shares are according to correspondence registered in the name of directors. 
Of the shares Uluguru Mica Company a certificate for the shares Nos. 1001- 
1200 was available. 


As last year and in agreement with you no excerpts from the register of 
commerce in Germany have been requested concerning the participations : 


Tim-Unitas G.m.b.H. vormalig Ludwig Spitz & Co. 
Guetschow & Co. 
Max Glausch. 


A confirmation of the correctness of the balance of ‘‘The Leyden Com- 
pany”’ as of December 31, 1944 could not be submitted to us; consequently 
we have to make a qualification with respect to this important item of the 
balance sheet. This dollar debt is in the balance sheet stated at book value 
(rate of approximately 1.52). 

The interest account since July 1, 1940 of Hfl. 559,214.78 has been reserved 
under the heading ‘‘Reserve for bad debts’’. 


The amounts receivable from the Uluguru Mica Company, Ltd., represent 
unsecured loans, each of £1000.-.— (interest 4% p.a. and 2% commission), 
granted this company on December 28, 1938 and February 10, 1939. 


Both loans were granted at the time for a period of six 


40a 
Exhibit A, Annezed to Affidavit of Walter T. Nolte 


[page 3 of the original] 


months; redemption however failed to be effected. According to corre- 
spondence in 1939 with the Custodian of enemy property, Tanganjika 
Territory, this company has no liquid assets. 


The debts have been stated at book value. In connection with the above 
interest and commission was no longer charged since 1940. 


Tim-Unitas G.m.b.H. vormalig Ludwig Spitz & Co. G.mb.H., Berlin-Tem- 
pelhof, has not confirmed the correctness of the balances of its debts (RM 
40,000.— loan at 2% interest p.a. and RM 460.- interest for six months at 
2%). The loan has been stated at book value (rate 8.-). The interest 
amount has been converted at the official rate of the Mark during the 
occupation of Hfl. 75.36 and has been collected in the beginning of 1945. 
The loan, amounting to RM 60,000.— at the beginning of the year, was 
redeemed by RM 20,000.-. The exchange profit of Hfl. 13,462.70 has been 
eredited to the profit and loss account. 

Hfl. 2,385,393.44 


DEBTORS Hfl. 11,393.44 


Items included under this caption: 


EF. Guetschow, special account RM 15,062.68 @ 

Hfl. 75.36 11,351.24 
Sales tax receivable (refund) 17.20 
Health insurance coupons 5.— 


Hfl. 11,393.44 


The claim on Mr. E.F. Guetschow represents a payment by the Tim-Unitas 
G.m.b.H. vormalig L. Spitz & Co. for machinery taken over (interest 2%). 
A confirmation of the balance could not be submitted to us. 


INVENTORIES Hfl. 2.— 
ER Eas 


Items included under this caption: 
Sewing machines 
Stock of accessories in Amsterdam 
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Mica 
127 cases shipped with the ss. ‘‘Nijkerk’’ ‘‘ 1— 


Hfl. 2.— 


Some sewing machine accessories have been delivered this year. The profit 
of Hfl. 7.10 has been accounted for in the ‘‘operating account’’ of the 
profit and loss statement. 


The shipment of 127 cases of mica from the ss. ‘‘Nijkerk’’ has been stated 
unmodified for Hfl. 1.— (cargo vested in England). 

Banks AND GIRO Hfl. 139,003.04 
Demand deposits: 


Amsterdamsche Bank N.V., Amsterdam, guilders 
account Hfl. 15,336.15 
postal checking service, The Hague ss 218.48 


[page 4 of the original] 


Hfl. 15,554.63 
not immediately available 
Amsterdamsche Bank N.V., Amsterdam 
dollar account $65,533.33 @ Hfl. 1.8834 ‘‘ 123,448.41 


Hfl. 139,003.04 


The correctness of the above balances could be verified with account state- 
ments and/or balance confirmations. 


Casa on Hanp Hfl. 1,130.33 


The cash on hand has been counted by us on January 
5, 1945. 
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OFFICE FURNITURE Hfl. 1— 
TRADE MARK a 1— 
These two items remained unmodified during 1944. 

SHare CaPITAL Hfl. 200,000.— 
This item also remained unmodified. 

RESERVE FOR BaD DEBTS Hl. 1,094,601.06 


This reserve increased this year by adding the interest charged on the 
amount receivable from The Leyden Company, in the amount of Hfl. 
132,793.45. 


RESERVE FOR EXCHANGE DIFFERENCES Hfl. 180,000.— 
This item remained unmodified. 


According to our report of October 10, 1940 the Reserve for Bad Debts 
and the Reserve For Exchange Differences had to be regarded for a con- 
siderable part as Free Reserve—based on the situation as of December 31, 
1939 and on the data then available to us. As at the present moment no 
further details (accounts and confirmations of balances) concerning the 
foreign debtors and subsidiaries are available to us, we also have no 
opinion with respect to these balance sheet items. 


RESERVE FOR TAXES PAYABLE Hf. 8,000.— 


This reserve is composed as follows : 

Income tax 1944, payable Hfl. 1,071.— 

Company tax 1945, ee ee 1,212.— 
—E 
Hfl. 2,283.— 

Reserve for taxes payable in con- 

nection with the 1943 interest ar- 

rangement with creditors (Ref. pages 

1 and 5 of our report of June 19, 

1944) 


Hfl. 


———_—_— 
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CREDITORS Hfl. 1,374,844.46 


At the date of the balance sheet your company was 

owing the following amounts: 

E.F. Guetschow, Dresden (2%) Hfl. 1,141,985.— 
Mrs. Josephine Guetschow, Dresden (5%) st 210,765.78 


[page 5 of the original] 
Mrs. Elaine Hitzbleck, Duisburg (5%) 12,501.46 


Mrs. Kathleen Heegard, Jar near Oslo (5%) 9,568.67 
Accountantskantoor Van Teeseling 25.55 


Hfl. 1,374,844.46 


The correctness of the balances of the above first four accounts has not 
been confirmed. 


Due to the uncertain collectability of the amount due from The Leyden 
Company, Itd., and the impossibility to pay the interest accrued during 
the war on the loans from the above creditors, it was arranged with Mr. 
Guetschow c.s. to credit these accounts since July 1, 1940 no longer with 
interest. 

If however in the future the interest due and in arrears will be paid by 
The Leyden Company, Ltd., the amount received will be applied as full or 
part payment of the interest that then will be payable on the above loans. 
The amount due to the Accounting office Van Teeseling has been paid 
in 1945. 


PROFIT AND LOSS ACCOUNT 


OpreRaTING ACCOUNT Hfl. 16,589.37 
The loss balance on the operating account can be speci- 
fied as follows: 


General expenses Hfl. 16,596.47 
Profit on sewing machines oe 7.10 


Hfl. 16,589.37 
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The specification of these general expenses is as follows: 


Property tax 1944 (preliminary 

assessment) Hf. 1,125.— 
Income tax 1943 (preliminary 

assessment ) te 3,735.— 


Company tax 1944 

Salary Manager 

Salary and bonus staff 

Rent office and store-room 
Cleaning office and store-room 
Telephone 

Register of Commerce 
Auditor 

Insurance 

Social security 

Equalization levy 

Office expenses and miscellaneous 


Accrued items have in general been neglected. 
[page 6 of the original] 


RESERVE FoR Bap DEBTS 


This loss item represents the addition to this reserve of 
the interest, charged for 1944 to the account of The 
Leyden Company, Ltd., Montreal. 


RESERVE FOR TAXES PAYABLE 


To the profit and loss account for 1944 has been debited 
an amount of Hfl. 7,000.— in order to increase the 
reserve for taxes payable from Hl. 1,000.— at the 
beginning of the year 1944 to Hfl. 8,000.—. 


We refer to the comments on the balance sheet item 
with the same designation. 


4,860.— 
2,265.60 

5,000.— 

1,770.— 

1,020.40 

150.— 

45.49 

30.— 

612.35 

30.46 

218.47 

311.38 

282.32 
ae ee ea 


Hfl. 16,596.47 


—————— 


Hfl. 132,793.45 
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EXCHANGE Prorit DEBTS 

The profit item can be specified as follows: 
Exchange profit on redemption of RM 20,000.— 
by Tim-Unitas G.m.b.H. vormalig Ludwig Spitz & 
Co. G.m.b.H. 
Exchange loss on transfer of interest by the above 
firm 


INTEREST 

Interest income can be itemized as follows: 
The Leyden Company, Ltd. (4%) 
Tim-Unitas G.m.b.H. vormalig L. Spitz & Co. 
G.m.b.H. (2%) 
E.F. Guetschow (RM debt 2%) 
Amsterdamsche Bank N.V., guilders account (14%) 


ProFiT 


Hfl. 18,462.60 


Hfl. 13,462.70 


“e 0.10 


Hfl. 13,462.60 


Hfl. 133,885.75 


Hfl. 132,793.45 


798.82 
223.67 
69.81 


Hfl. 133,885.75 


Hfl. 109,509.44 


We have been informed that the profit of Hfl. 109,509.44 will be carried 


forward. 
Respectfully, 


Accountantskantoor Van Teeseling 
(s) M.F.C. van Teeseling 


Amsterdam, February 19, 1946. 


2711 TLM. V. 
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N.V. Handelsbureau ‘‘La Mola’’, 
Amsterdam 


BALANCE SHEET AS OF DECEMBER 31, 1944. 


Shares in other companies and amounts 
receivable from companies in which has 
been participated 
Debtors 
Inventories 
Banks and giro 
immediately available Hfl. 15,554.63 
not immediately available ‘‘ 123,448.41 


Cash on hand 
Office furniture 
Trade mark 


Share capital 


Hfl. 2,815,404.15 Reserve for bad debts 
ee 11,393.44 Reserve for exchange differences 
ee 2.— Reserve for taxes payable 
Creditors 


Profit 
139,003.04 Balance A.P. Hfl. 11 
1,150.33 Loss 1944 MY 
1— 
1.— 


Hfl. 2,966,954.96 


PROFIT AND LOSS ACCOUNT FOR 1944. 


Operating account 

Reserve for bad debts 

Reserve for taxes payable 

Balance of profit A.P. Hfl. 118,543.91 
Loss 1944 “ 9,034.47 


Hfl. 16,589.37 Balance of profit A.P. 
s¢ - 132,793.45 
as 7,000.— Exchange profit debt and securities 
Interest 


109,509.44 


Hfl. 265,892.26 


Enclosure 


200,000.— 


1,094,601.06 
180,000.— 
8,000.— 
1,374,804.46 


8,543.91 
9,534.47 


109,509.44 


Hf. 2,966,954.96 


Hfl. 118,543.91 
“ 13,462.60 


133,885.75 


265,892.26 
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[Translation ] [Plummer/li/DEP] 


LOAN AGREEMENT 


between the 


N.V. Handelsbureau La Mola 

72 N.Z. Voorburgwal, 

Amsterdam-C, 

represented by the business-manager, Mr. J.H.W. 
Klopper,—in the following called the “lender”— 


and 


the Ludwig Spitz & Co., G.m.b.H., 22/23 Eres- 
burgstrasse, Berlin-Tempelhof, represented by 
the business-manager, Mr. Henrik Heegaard, 
certified engincer,—in the following called the 
“porrower—the following loan-agreement was 
concluded : 


Par. 1. 


Then lender grants the borrower a loan in the maximum 
amount of RM 83,000.00 (in words: eighty three thousand 
reichsmarks) from the preferred blocked account of the 
lender at the Dresden branch of the Deutsche Bank. The 
loan is given expressly for the further development of the 
fast-operating, automatic calculating machine invented 
by Mr. Lock. 

The lender has the right to demand an account of the 
use the loan is put to. 


Par. 2. 


The borrower undertakes to pay 2% interest annually 
on the loan from the date of its release by the Foreign 
Exchange Control Office. If the loan is released in several 
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partial amounts, interest is to be paid on the partial 
amounts also only from the time of their release. Inter- 
est is due annually on December 31st. 

Payment of the interest shall be effected in each case in 
accordance with the foreign exchange regulations in force. 


Par. 3. 


The borrower undertakes to repay the loan in five equal 
annual instalments, beginning on January 1, 1947. Repay- 
ment will be effected in accordance with the foreign ex- 
change regulations in force at the due-date. 


Par. 4. 


The borrower is liable to the extent of its entire assets 
for repayment of the loan and for payment of the inter- 
est. No other security is given for the loan; in particular, 
no foreign patents are pledged to the lender, nor are any 
mortgages granted as collateral. The lender merely re- 
serves the right to continue making use of the 


[page 2 of the original:] 


privilege it has had for years of selling the borrower’s new 
constructions in all countries abroad, in any case for the 
duration of the loan, and the borrower declares its agree- 
ment. 


Par. 5. 


Both contracting parties declare that no additional 
agreements of any kind have been concluded and that, in 
particular, no set-off will be made with merchandise or 
other claims. 

The lender promises that, in the event of a possible use 
of its right of sale abroad, it will not derive any additional 
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rights therefrom by virtue of the present loan agreement, 
in particular, no claims to the delivery of machines at a 
reduced price. 


Par. 6. 


For all litigation arising out of the present agreement 
it is agreed that German law shall apply and that the court 
of Berlin-Center shall be competent. 


(s) J.H.W. Kuoprer 
(s) Henrtk HEEGAARD. 
Amsterdam, July 20, 1939. 
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[Translation] [P!ummer/li/DEP] 
LUDWIG SPITZ & CO. G.m.b.H. 
Caleulating Machine Factory 


Manufacturers of the well-known calculating 
machines “Tim” and “Unitas”. 


[stamp:] Received: Sept. 14, 1939. 
Answered: Sept. 16 
To the 
N.V. Handelsbureau 
La Mola 
72 N.Z. Voorburgwal 22-23 Eresburgstrasse, 
Amsterdam-C. Berlin-Tempelhof. 


Sept. 12, 1939. 


Your letter of: Our ref: 
September 8, 1939 Hee/M 


We have received your letter of September 8th in the 
matter of the agreement concerning the loan of RM 
83,000.00 and we are forwarding the agreement as you 
request. We were informed by the Revenue Office Boerse 
that the agreement is not subject to document tax. 

Our manager Mr. Heegaard, intends to go to Amsterdam 
at the end of this week if he can manage it. We would ask 
you, if possible, to inform Mr. Klopper, as we consider a 
conversation between the two gentlemen to be necesasry. 
If Mr. Klopper cannot get away, please leave word in 
your office saying in what manner we can contact Mr. 
Klopper or his representative. 


Yours truly, 
Lupwic Spritz & Co. G.m.b.H. 


(s) Henrik HeEcaarD 


Enclosure. 
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Walter T. Nolte 


[Translation] [Wetzel/li/DW] 
January 13, 1942. 


E. F. Guetschow’s Administrative Office, 
Castle Tzschocha, 

Post Office of Rengersdorf (Queis), 
via Marklissa, Silesia. 


Att. Mr. Henrik Heegaard 
Dear Mr. Heegaard, 


Thank you for your letter of January 5, 1942, I have 
taken due note of the contents. 

La Mola has not had any financial difficulties up to the 
present and the company has at present liquid funds at its 
disposal for the immediate future. It is, however, possible 
that, in view of its assets, it will be required to subscribe 
to the Government loans, as was once already the case. 
It was required to do so some time ago; however, La Mola 
was able to sell the item at a small loss. There is also 
always the possibility that, owing to amendment of the 
various laws concerning taxation, taxes will have to be 
paid. The local Reich accountants and the auditors also 
go very far back in their audits. Furthermore, La Mola 
will again require operating capital, since the import of 
machines is now possible again. 

The Spitz firm still owes La Mola considerable amounts 
for machines bought for them and has also received a long- 
term loan. Is it perhaps possible for this firm to pay for 
the machines at all events, and directly to us, and possibly 
to remit already to us a part of the mark loan? Payment 
of the machines is also desirable for reasons of taxation. 
La Mola requested the Spitz firm once before to remit this 
amount, but has not as yet received any reply. We might 
be obliged to charge interest or rental in order to cover 
depreciation of the machines. 

I look forward to your reply with interest, and remain, 


Yours sincerely 


(s) [illegible initial] 
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[Translation] { Wetzel/li/DH] 
[in handwriting :] 
216/49 
E. F. GUETSCHOW’S ADMINISTRATIVE OFFICE 
Castle Tzchocha 


Henrik Heegaard 


[stamp :] 
Received: February 7, 1942. 
Replied: February 10th 


Castle Tzschocha, 

Post Office of Rengersdorf 
(Queis) 

January 20, 1942. 


He/Gd. 
N.V. Handelsbureau 
La Mola, 
72 N.Z. Vorburgwal, 
Amsterdam C. 


Attn.: Mr. Klopper. 


Dear Mr. Klopper, 


Thank you for your letter of January 13, 1942, the con- 
tents of which interested me very much. 

In agreement with Mr. Guetschow the firm of Spitz & Co. 
has remitted to Mr. Guetschow the money for the machines 
which were bought in the amount of RM 14,219.75. [note in 
handwriting:] @ 75.36 = f. 20 [7] 716.00 [end of note]. 
I thought the firm had also sent a debit note to you. If 
you need the money, I shall request Mr. Guetschow to re- 
mit to you the corresponding amount. 
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As far as I am informed, repayment of a part of the 
mark loan which you granted the firm of Spitz & Co. is 
only possible after 7 years—as from the date the loan was 
paid out. However, I have not the files at my disposal 
here to enable me to look up the exact terms. At all 
events, the work on the new development is at a standstill 
at present, so that utilization which, after all, was to form 
the basis for repayment of the loan, is not at present 
possible. 


With kindest regards, 
Yours very sincerely, 


(s) Henrik HEEGAARD 


Document S-5, Referred to in Affidavit of 
Walter T. Nolte 


(Translation] [Plummer/li/DEP] 


Feb. 10, 1942. 


E. F. Guetschow’s Administrative Office, 
Castle Tzschocha, 

Post Office Rengersdorf (Queis) 

via Marklissa, Silesia. 


Attn: Mr. Henrik Heegard, certified engineer 


Dear Mr. Heegaard, 


Thank you for your letter of January 20th. I have 
now received a letter, dated January 22nd, from the firm 
Ludwig Spitz & Co. GmbH telling La Mola that it has 
remitted the amount of RM 14,219.75 to Mr. Guetschow 
for the machines purchased. 


54a 


Document 8-5, Referred to in Affidavit of Walter T. Nolte 


At present La Mola still has some liquid funds at its 
disposal. In the event, however, that these liquid funds 
have to be used for payments which are not, as yet, to be 
foreseen, I hope that the above amount can be remitted 
to La Mola without difficulty. 

It is correct that the RM loan given to Spitz & Co. 1s 
not repayable until January 1, 1947. If the firm of Spitz 
& Co. is not in a position to pay back a part of the loan 
now, in order to avoid further interest, the matter must be 
dropped for the time being. 

La Mola has sent Mr. Guetschow a debt advice for the 
machines by the same mail. 


With kind regards, 
Yours truly, 


(s) K [Kxoprer] 
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[Translation] [Plummer/li/DEP] 


[stamp :] 
Received: July 20, 1942 
Answered: July 24, 1942 


Tim-Unitas G.m.b.H. 
Factory for Calculating Machines 
and Precision Instruments. 
22-23 Eresburgstrasse, 
Berlin-Tempelhof, 


July 10, 1942. 


N.V. Handelsbureau 
“La Mola” 

72 N.Z. Voorburgwal, 
Amsterdam-C/Holland 


Your letter of: Our. ref: 
July 1, 1942 J 


We confirm receipt of your letter of July 1st and of the 
statements of account forwarded with it. We have checked 
these statements and found them to be correct. 

The balance on your loan account as of June 30, 1942, 
amounts to RM83,000.00 in your favor. 

The accumulated interest from January 1, to June 30, 
1942, in the amount of 


RM 830.00 
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we are having remited to you today through the Deutsche 
Bank, Berlin, via the Clearing Office, to the “Nederlandsch- 
Clearing-Instituut’s Gravenhage.” 

Please confirm receipt. 


Yours truly, 


Trm-Unrras-G.m.3.H. 
[illegible signature] 
Stubs of 2 money orders 
bearing stamp of the 
Postal Check Office, Berlin. 
Account 1002 
and Dutch stamp. 


1. Amount: RM 166.50 . Amount RM 663.50 
Addressee: Deutsche Addressee: Deutsche 
Bank Bank 
Stadt- Stadt- 
zentrale, zentrale 
26/7 26/7 
Mauerstr. Mauerstr., 
Berlin Berlin W 8. 


Date stamp of Postal Check Date stamp of Postal Check 
Office, Office, 
Berlin July 14, 1942. Berlin, July 14, 1942. 
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[Translation] [Plummer/li/DEP] 


Tim-Unitas G.m.b.H. 


Factory for Calculating Machines 
and Precision Instruments 


[stamp:] Received: March 2, 1943. 


N.V. Handelsbureau 

“La Mola” 22-23 Eresburgstrasse, 
72 N.Z. Voorburgwal Berlin-Tempelhof 
Amsterdam-C. Holland. February 22, 1943. 


Our ref. 


J. 


By order of Mr. Henrik Heegaard, certified engineer, 
we arranged today for 


RM 13,000.00 


to be remitted onto your postal account No. 319 461 by 
the Deutsche Bank, Main Bank, Dept. A. Berlin W 8. 
Please enter this amount in your books as a first instal- 
ment towards our reimbursement of the loan we were 
given. 
Yours truly, 


for Trm—Unrras-G.m.b.H. 
(s) [illegible] 
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[Translation] [Wetzel/li/DW] 


72 N.Z. Voorburgwal, 
Amsterdam, 
July 7, 1943. 


E. F. Guetschow’s Administrative Office, 
Castle Tzschocha, 

Post Office of Rengersdorf (Queis), 

via Marklissa, Silesia. 


Attn.: Mr. H. Heegaard. 


Dear Mr. Heegaard, 


With reference to my letter of April 7, 1943, please find 
enclosed the balance sheet as of December 31, 1942. You 
will also find enclosed an explanation concerning the var- 
ious items. The balance sheet has been audited by our 
auditor and found to be correct. 

We have not as yet heard details from the revenue 
authorities. The reserve for taxes to be paid is earmarked 
for the tax on enterprises for 1943 which will presumably 
have to be paid. RM 13,000 and RM 10,000 were repaid 
in February and April respectively on the Tim-Unitas 
loan. 

I trust you and your family are well. We are as well 
as can be expected under the circumstances. 


With kindest regards, 
to you and your wife, I am, 


Yours very sincerely, 


(s) [illegible initial] 
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[Translation] [Wetzel/li/DW] 


E. F. GUETSCHOW’S ADMINISTRATIVE OFFICE, 
Castle Tzschocha 


(8) Castle Tzschocha, 
July 10, 1944. 
{stamp:] Received: July 22nd 
Replied: July 24th 
N.V. Handelsbuero 
La Mola 
72 N.Z. Voorburgwal, 
Amsterdam-C. 


By order and for account of the Tim-Unitas G.m.b.H., 
22-23 Eresburgstrasse, Berlin-Tempelhof, we are sending 
you enclosed a check for 

RM 20,000.00 


in settlement of the repayment due on June 30, 1945. 
We request you to credit the amount to the account of 
the Tim-Unitas G.m.b.H. 
Hail Hitler! 
E. F. Guerscnow’s ADMINISTRATIVE OFFICE, 
Castle Tzschocha 


(s) Henrik HeecaarD 


[in handwriting :] 


[illegible note] 
July 22, 1944. 


Enclosure. 
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[Translation] [Plummer/li/DEP] 


TIM-UNITAS G.mb.H. 


Menufacturers of Calculating Machines 
and Precision Instruments. 


N.V. Handelsbureau 

La Mola 22-23 Eresburgstrasse, 
72 N.Z. Voorburgwal Berlin-Tempelhof 
Amsterdam-C 

Holland. 


Your letter of: Onur ref.: July 19, 1944 
July 12, 1944 J. 


We have received your letter of July 12th and inform 
you that the matter of the repayment of RM 20,000.00 on 
the loan is being settled by the Guetschow Administrative 
Office at Castle Tzschocha. 


Yours truly, 


Tim-Unttas G.m.3.H. 
(s) [illegible] 
[stamp :] 
Received: <Aug.l. 
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[Translation] 
July 22, 1944. 


Amsterdamsche Bank N.V. 
Amsterdam. 


Gentlemen, 


Here enclosed you will find check drawn on Stadt- 
sparkasse Marklissa (Silesia) per our order, to the amount 
of 

RM 20,000.00 (twenty thousand mark) 
with the equivalent of which you will kindly credit us on 
our current account. 

In expectation of your statement of account, 


Your truly, 
050312/913/21143 N.V. Hanverssureav La Mora 


Document S-12, Referred to in Affidavit of 
Walter T. Nolte 


(Translation] [Plummer/li/DEP] 


July 24, 1944. 


Tim-Unitas G.m.b.H. 
22-23 Eresburgstrasse, 
Berlin-Tempelhof. 


We refer again today to our letter of July 12th and 
inform you that we have received a check for RM 
20,000.00 drawn on Marklissa from E.F. Guetschow’s 
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Administrative Office at Castle Tzschocha for the repay- 
ment which was due on June 30th. 

As soon as our bank has passed the amount to our 
eredit we will credit it to your loan account. 


Yours truly, 


N.V. Hanpetssureav La Mora 
(s) K. [Kiopper] 


Document S-13, Referred to in Affidavit of 
Walter T. Nolte 


[Translation] 


August 17, 1944. 


Amsterdamsche Bank NV. 


Ref.: Our incoming cash-remittance of July 22 ult., 
your ref. H/40 
RM 20,000.00 check on Marklissa. 


Gentlemen, 


Referring to our telephone call of yesterday we inform 
you that no Zast-license is required for the transaction 
mentioned above. The said sum accounts for the back- 
payment on a loan. 


Yours truly, 


63a 


Document S-14, Referred to in Affidavit of 
Walter T. Nolte 


[Translation] [Barker/ab/ub] 


Exh. 42 
AMSTERDAMSCHE BANK N.V. 
Amsterdam 


C.H.K. 
[stamp :] 
Received August 23 
Answered Amsterdam C., 
August 22, 1944 


Collections from abroad. 


Account: Trade 


5140 / 

N.V. Handelsbureau “La Mola” 

For the following remittance(s) payed in for you, we 
Amsterdam C. 


For the following remittance(s) payed in for you, we 
have CREDITED your Dutch guilders account or your 
(various) foreign currency account(s) as the case may 
be, according to the following specification. 
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a ee 


Yours Our Date Commis- 
No. No. Amount due Place sion Costs Postage Crepit Value 


xxxx H/40 RM20,000ch © Marklissa Hfl. 7.54 Hfl. 1.15 Hf. 0.20 
———"'at_ 132.70 = 
HfL 15,071.59 
“ 8.89 Hf1. 15,062.7 


Aug. 24 


Party accredited: Your firm 


Administr. Office 
Remitter : C.J. Guetschow’s Stewardship, 


Castle Tzschocha. 
[stamp, six lines small print, illegible] 


We noted your telephone call of August 16, 1944, inform- 
ing us that no Zast-license is required for this transaction, 
since it concerns the clearance of a loan. At the same time 
we would refer you to our letter of August 16, 1944. 


{handwritten note:] Bak. 24 
Yours faithfully, 


AMSTERDAMSCHE Bank, N.V. 
(s) [two illegible signatures] 
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[Translation] [Wetzel/li/DW] 


August 25, 1944. 


E. F. Guetschow’s Administrative Office, 
Castle Tzschecha, 

Post Office of Rengersdorf (Queis) 

via Marklissa—Silesia. 


With reference to our letter of July 24, 1944, we wish 
to inform you that our bank has now credited to us the 
equivalent of your crossed check for 


RM 20,000.00. 


We have therefore passed the above amount to the 
credit of the Tim-Unitas G.m.b.H., Berlin-Tempelhof. 
Thanking you once more for your trouble, we are, 


Yours Truly, 


N.V. Hanverssureav La Mota 
(s) [illegible initial] 
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[Translation] [Plummer/li/DEP] 


Tim-Unitas G.m.b.H. 
January 10, 1945. 


22-23 Eresburgstrasse, 
Berlin-Tempelhof 


Enclosed we forward a statement of your loan account 
with us, which was closed as of December 31, 1944, with a 


balance of 
RM 40,000.00 in our favor. 


Please verify and confirm amount of balance. 
We have transferred the interest of 


RM 460.00 


to your separate account. We are also including a state- 
ment of the account a balance of 


RM 460.00 in our favor 


and would ask you to verify and confirm the balance. 
Please remit the latter amount to us in the customary 
manner. 

Yours truly, 


N.V. Hanvetssureav La Mota 
(s) K [Klopper] 
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[Translation] [Plummer/li/DEP] 
February 28, 1944. 


Generaldirektor [title] E.F. Guetschow, 
Castle Tzschocha, 

Post office Rengersdorf-Queis, 

via Marklissa (Silesia) 


Dear Mr. Guetschow, 


We revert to a conference held with you in the first year 
of the war when we discussed the difficulties that might 
arise for our company through the war and, in particular, 
the possibility of making further remittances of the in- 
terest to be paid by us on the accounts E.F.G., J., E. and K. 
We said at the time that, owing to the war, the remittances 
accruing to us regularly from overseas, from claims on 
overseas debtors, in particular from the Leyden Gesell- 
schaft, would reach us very rarely, or, if the war should 
spread all over the whole world, they would not reach us 
at all. In such circumstances we should not be able to make 
regular payments of the interest we owe you or else we 
should soon have exhausted the funds we require for the 
maintenance of our firm and payment of office expenses, 
taxes, salaries and so on. Unfortunately, everything has 
turned out just as we expected. 

Now that the war has gone on for more than four years 
and as far as one can judge there is no chance of it ending 
soon, that is, it is impossible to say what will happen 
to our overseas claims, we can no longer consider as 
profits the outstanding interest on our overseas accounts 
which, owing to the exigency of the situation, we are, in 
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actual practice, unable to collect. Consequently, in view 
of this loss of real income, we are unable to pay the in- 
terest on your above-mentioned accounts for the period 
of the war from July 1, 1940, up to the end of the hostili- 
ties. We would, therefore, ask you to renounce interest 
payments beginning July 1, 1940, so that for the time 
being the acounts are carried free of interest in our books. 
Failing this, we should find ourselves in such a difficult 
position that we should be exposed to the danger of bank- 
ruptcy. 

Naturally, if we are able to resume our overseas con- 
nections after the war and the position of our claims is 
clarified, that is, if new funds accrue to us, we will consider 
the matter of further remittances of interest to you. 


{page 2 of the original:] 


We trust that you will understand the difficult position 
we are in and will meet our wishes. 
We await your reply with interest and remain, 


Yours truly, 


N.V. Hanpetspureav La Mota 
(s) K [Klopper] 
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[Translation] 
May 22, 1944. 


Accountantskantoor van Teeseling 
Amsterdam. 


Gentlemen, 


with reference to our telephone conversation of to-day 
with your Mr. van Teeseling, we have the honor to send 
you enclosed copies of Mr. E.F. Guetschow’s letters of 
March 14, and May 4, 1944, concerning the accounts of the 
family Guetschow. 

Therefore, the interest on these accounts booked since 
July 1st, 1940, will have to be cancelled. Furthermore, 


Mr. G. would like to have the balance sheets covering the 
years from 1940 to 1943 incl. 

We look forward to receiving the balance sheets as well 
as information about the amounts to be cancelled since 
July 1, 1940. 


Your truly, 


N.V. Hanpvertspureav La Mota 
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[Translation] [Barker/li/ab] 
Exh, 211 


ACCOUNTANTSKANTOOR VAN TEESELING 


{in handwriting :] Joh. Vermeerstraat 63 
answered 2/6/44 Amsterdam - Z. 


May 24, 1944. 


To 'the Directors of N.V. Handelsbureau La Mola, 
N.Z. Voorburgwal 72 
Amsterdam - C. 


Dear Mr. Klopper, 


Thank you for your letter of 22nd inst. and the en- 
to be cancelled 
closures. The amounts of interest (by which the accounts 
may) now (be adjusted) are as follows: 


Accounts 


E.F.G. Mrs. Jos. Mrs. Elaine Mrs. Kathleen Total 
Guetschow Hitzbleck Heegaard 


1940 (2nd 
half year HA, 11,468.16 HA. 530138 HA. 31445 HA. 24129 Hf. 17,325.28 
vapooms. 0 eee eae e Bee ee 346.51 


HA. 11,238.79 Hf. 5,195.35 Hf. 308.17 Hf. 236.46 Hf. 16,978.77 


1941 HA. 23,274.98 HA. 10,998.00 HA. 653.35 HA. 500.51 Hfl. 35,426.84 
— Coupon tax he 465.50 “ 219.97 ‘* 13.06 ‘“‘ 10.01 “ 708.54 


HA. 22,809.48 Hfl. 10,778.03 Hf. 640.29 Hf. 490.50 Hf. 34,718.30 


1942 HA. 23,698.26 Hfl. 11,551.20 Ha. 685.22 Hf. 52546 Hf. 36,460.14 
1943 HA. 24,175.46 Hf. 12,139.68 Hf. 720.13 Hf. 55186 Hf. 37,587.13 


or total HA. 81,921.99 Hfl. 39,664.26 Hf. 2,353.81 HA. 1,804.28 Hfl. 125,744.34 
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In connection with the reserve of unobtainable interest 
on the claim of the Leyden Company, and with reference 
to the arrangement for the payment to creditors of the 
interest noted above, the following entries should be 
effected as per December 31, 1943: 


Value December 31, 1940 
‘Profit and loss account Hfl. 40,928.69 
Creditors (Guetschow family) “© 16,978.77 


Counter-entry of interest 2nd half 
year 1940 


To Debtor’s reserve Hfl. 57,907.46 


Reserve of unobtainable interest to the 
Leyden Company as from July 1, 1940 


Value December 31, 1941 


’ Profit and loss account Hfl. 83,334.58 


Creditors (Guetschow family) 
Counter entry of interest for 1941 “© 34,718.30 


To Debtor’s reserve 1941 
Reserve of unobtainable interest/to Hfl. 118,052.88 
the Leyden Company 


Value December 31, 1942 


' Profit and loss account Hfl. 86,314.85 
Creditors (Guetschow family) “© 36,460.14 
Counter entry of interest for 1942 
To Debtor’s reserve 1942 


Reserve of unobtainable interest/to 
the Leyden Company Hfl. 122,774.99 


Value December 31, 1943 


Interest Hl. 37,587.13 


To Creditors (Guetschow family) 
Counter-entry of interest for 1943 HA. 37,587.13 
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By working on these entries, we have been able to adjust 
the balances and profit and loss accounts of the financial 
years 1940 to 1942 inclusive as these appear in the en- 
closures to our reports concerning the matter. We send 
you three copies of each. 

The draft balance etc. of 1943, made up by you, is like- 
wise changed because of all this. We enclose 3 copies 
of this altered draft balance. 

For good order’s sake, we should add that we have not 
yet checked this balance. 


Yours truly, 


ACCOUNTANTS OFFICE VAN TEESELING 
[illegible signature] 


Enclosures. 
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[Translation] [Wetzel/li/DH] 


June 2, 1944. 


Director General E.F. Guetschow, 
Castle Tzschocha, 

Post Office of Rengersdorf (Queis), 
via Marklissa, Silesia. 


Dear Mr. Guetschow, 


We hereby acknowledge with best thanks receipt of 
your letter of May 4, 1944, containing a copy of your 
letter of March 14, 1944. As you correctly assumed, the 
last-mentioned letter did not reach La Mola. 

We thank you for obligingly agreeing to refrain from 
charging the interest payable as from July 1, 1940, on the 
accounts you mention. As requested, we confirm to you 
that should the interest owed by the Leyden Company be 
paid at all in whole or in part, the interest you have now 
waived shall again be paid out of these remittances, if 
possible in full. 

Enclosed please find the balance sheets of our company 
for the period 1940-1943. 

We are, 


Yours very truly, 


N.V.Hanpverssureav La Moa 
(s) [illegible initial] 
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Defendant’s Request for Admissions, Read in 
Support of Motion 


(Filed February 2, 1960) 


(SAME TITLE] 


—— 


Defendant requests plaintiff within 30 days after serv- 
ice of this request to make the following admissions for 
the purpose of this action only and subject to all pertinent 
objections to admissibility which may be interposed at 
the trial: 


1. That the following statements are true: 


a. Plaintiff has owned substantially all of the capi- 
tal stock of Tim-Unitas, G.m.b.H., of Berlin, Ger- 
many, continuously since prior to December 11, 
1941. 


. Said Tim-Unitas and its predecessor, Ludwig 
Spitz & Co., have engaged in the manufacture of 
calculating machines and precision instruments in 
Berlin since prior to December 11, 1941. 


. Tim-Unitas accepted and filled orders from C. 
Lorenz A. G. Berlin, Germany, in the years 1944 
and 1945, for example, Order No. 66289 confirmed 
June 30, 1944, which called for work upon 8400 
base plates designated as part of Jaegerpro- 
gramm (Nordpol), fighter plane program (north 
pole) as shown in Enclosure 1. 


. Tim-Unitas billed C. Lorenz A. G. Berlin for 
work done for it between September 22, 1944 and 
May 7, 1945 at least 149 times and received pay- 
ments or credits during the same period in at 
least 47 separate accounts, as shown in Enclosure 
4, and that the balance in favor of Tim-Unitas 
at the end of that period was RM 30,789.66. 
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9. That the following documents, photostatic copies of 
which are exhibited with this request, are genuine and 
that the partial translations thereof are substantially true 
and correct. 


a. Enclosure 2 
b. Enclosure 3 


ce. Enclosure 5 
Dautas 8. Townsend 
Dallas S. Townsend 
Assistant Attorney General 


Astuur R. ScHor 
Arthur R. Schor 


Watrter T. Noite 
Walter T. Nolte 


Wruum H. Arkin 
William H. Arkin 


Attorneys, Department of Justice, 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendant. 


CerriFicaTe oF SERVICE 


J hereby certify that on the 2nd day of February 1960 
I mailed copies of the defendant’s request for admissions 
under Rule 36, together with the enclosures attached 
thereto to Pehle, Lesser, Mann, Riemer & Luxford and 
Angulo, Cooney, Marsh & Ouchterloney, attorneys for 
plaintiff in Civil Action No. 1238-58. 


Watrer Noite 


ENCLOSURE 1, ANNEXED TO DEFENDANT'S 
REQUEST FOR ADMISSIONS 


[Translation] [Plummer/li/DEP] 


Tim-Unitas G.m.b.H. 
22/23 Eresburgstrasse 
Berlin-Tempelhof 


AUDIT DEPT. 305 
Order No. 66289 
Our order No. 6 5079/244/2511 
Purchaser Tel. 
Dept. 121/Burwitz / Mx HW 476 


[stamp:] Order confirmed: June 30 
Rec. Aug. 7 


Jaegerprogramm (Nordpol [fighter’s’ plane 
programm (north pole)] 
W--L. “SS/1/43 — SS 4947” GL/C—B 4 Ila SS 5410 — 
0247 /1/43 
8,400 base plates, rearm, according to our design, 
sketch 645 161, injection molding 
following 
order 6/5078/244/2511 
[stamp:] Process: 
Dept. [ 7] Operation 2 
May 24, 1944 Operation 3 
— Sheet 2 — 
— raw materials 


Requisition order issued 
by Scheer Dept. 197 Tel. 578 


Routed thru dept. 27 to dept. 20/10/20/16/199/734 
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[Translation] [Plummer/li/DEP] 
Audit — Dept. 305 
Sheet 2 of Order No. 66289 


Our order No. 6/5079/244/2511 of May 15, 1944 
to Tim-Unitas, Berlin-Tempelhof 


operation 4 

operation 5 

operation 6 

operation 7 

operation 8 

operation 9 

operation 10 bore 4 x 1.35 diameter 
operation 11 

operation lla 

operation 12 


[Translation] [Plammer/li/DEP] 
Audit: Dept. 305 
Sheet 3 of Order No. 66289 


Our order No. 6/5079/244/2511 of May 15, 1944 
to Tim-Unitas, Berlin-Tempelhof. 
ee ee 


The parts will be delivered to you free of cost. 


The ceiling price calculated by you should be stated 
when you confirm the order. 


The requisite tools 60498 and 61235 will be loaned 
to you. 


Please address all inquiries concerning the order to 
our raw materials department 121, 


Enclosure 1, Annexed to Defendant’s Request 
for Admissions 
Tel. HW 476. 
Delivery free to our factory! 


C. Lorenz AKTIENGESELLSCHAFT 
Purchasing Dept. — Raw materials 
[illegible signatures] 


ENCLOSURE 2, ANNEXED TO DEFENDANT'S 
REQUEST FOR ADMISSIONS 


[Translation] , [Plummer/li/DEP] 


Berlin, February 8, 1945 

Firm: C. Lorenz AG. 
Lorenzweg 
Berlin-Tempelhof 

We hereby deliver to you: 
311/2059 


Our 
Order No. 66289 Order No. 6/5079/244/2511 


673 base plates according to sketch 645 161 
Part delivery 


Tim-Unitas GMBH 
Factory for Calculating Machines 
and Precision Instruments 


22/23 Eresburgstrasse 
Berlin-Tempelhof 


Ludwig Spitz & Co. G.m.b.H. 
Rechenmaschinen — Fabrik 
Berlin 
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[Translation] [Plummer/li/DEP] 


Berlin, March 24, 1945 


C. Lorenz A.G. 

Lorenzweg 

Berlin—Tempelhof 

We hereby deliver to you: 
311/2059 


Our 
Order No. 66289 Order No. 6/5079/244/2511 


1,700 base plates according to sketch 645 161 
46 rejects. 


Remainder of delivery. 


Tim-Unitas GmbH 
Factory for Calculating Machines 
and Precision Instruments 


22/23 Eresburgstrasse, 
Berlin-Tempelhof 


Ludwig Spitz & Co. G.m.b.H. 
Rechenmaschinen — Fabrik 
Berlin 
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ENCLOSURE 3, ANNEXED TO DEFENDANT'S 
REQUEST FOR ADMISSIONS 


[Translation] [Plummer/li/DEP] 


Tim-Unitas G.m.b.H. 
Factory for Calculating Machines 
and Precision Instruments 


C. Lorenz AG 

Lorenzweg 

Berlin-Tempelhof 
22-23 Eresburgstrasse 
Berlin-Tempelhof 


February 9, 1945. 
Our ref.: Mi 


Re: Order No. 66289 Our order No. 6/5079/244/2511 
Order No.: 311/2059 
Invoice No. 1038 
We have delivered to you for your account and at 
your risk: 
by messenger 
as per invoice No. 7379 
673 base plates according to sketch 645 161 
@ 42.30 per hundred = 284.68 


net 
Payable/within 30 days from date of invoice 
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ENCLOSURE 4, ANNEXED TO DEFENDANT'S 
REQUEST FOR ADMISSIONS 


[Translation] [Plummer/li/DEP] 


TIM-UNITAS G.M.B.H. 


22/23 Eresburgstrasse 
Berlin-Tempelhof. 


Account No. 22/139 
Sheet No. 51 


Voucher No. 


C. Lorenz AKTIENGESELLSCHAFT 


Berlin-Tempelhof 
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ENCLOSURE 5, ANNEXED TO DEFENDANT’S 
REQUEST FOR ADMISSIONS 


[Translation] [Plummer/li/DEP] 


Tim—Uniras G.M.B.H. 


Factory for Calculating Machines 

and Precision Instruments 
22-23 Eresburgstrasse, 
Berlin-Tempelhof 


June 25, 1945 

C. Lorenz 

Aktiengesellschaft 
Lorenzweg 

Berlin-Tempelhof. 

[in handwriting :] answered on 27th 
(s) Zi. 
Our ref.: 
Bei 


Re: Accounts due up to and including March 31, 1945. 


In your account there is a credit-balance in our favour 
amounting to 


RM 37,322.08 


and made up of the following items: RM 
account No. 1523 of Nov. 20, 1944 1,345.50 


“ No. 1038 of Feb. 9, 1945 284.68 
[Sheet 2] 


Carry-over: 37,396.08 
RM 
less your debiting III/36 of Feb.6,45 48.90 
ts y/37 “« “ “ 25.10 74.00 


RM 37,322.08 
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In accordance with the terms of payment agreed on with 
‘you the above credit balance has now become due. Please 
make the amount available to us. 


Yours truly, 


Tim-Uniras GmbH 
[illegible signature] 


[Translation] [Plummer/li/DEP] 


Bye ey, 
Dr. Rossberg Dept.340 


June 27, 1945 
Tim-Unitas G.m.b.H/ 
22-23 Eresburgstrasse 
Berlin-Templehof 


Bei June 25, 1945 Dept. 351 K/Pa. 


We confirm receipt of your letter of June 25, 1945, as 
well as of the oral discussion held with your representa- 
tive, and regret extremely that we cannot meet your wishes 
for payment of your claims in respect of deliveries or 
performances from the time before the unconditional 
capitulation, since our plant is occupied at the time by 
Russian soldiers and we have not yet been able to resume 
operations again. We unfortunately have no cash funds 
at our disposal and all accounts are blocked. 

We would request your patience and ask you to abstain 
from further measures for the time being until a final 
and fundamental arrangement can be made with regard 
to liabilities which originated before the occupation. 


Yours truly, 


C. Lorenz AKTIENGESELLSCHAFT 
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[Translation] (Plummer/li/DEP] 


Tim—Untras G.m.b.H. 


Factory for Calculating Machines and Precision 
Instruments 
C.Lorenz 
Aktiengesellschaft 
Berlin-Tempelhof 
22-23 Eresburgstrasse 
Berlin-Tempelhof 


February 8, 1946. 
Our ref.: 
Bei 


Ref.: Settlement of accounts: 


Enclosed we forward a statement of your account with 
us which closes with a balance of 


RM 31,908.29 in our favor. 


Please check the statement and confirm if you find 
correct. 

At the same time we inform you that our plant is being 
built up again and depends on the settlement of accounts 
which are still outstanding. You are, therefore, requested 
to make suitable suggestions as to the form in which you 
think of remitting our balance to us. 

We should appreciate it if you could send us a fairly 
large payment on account, for this would further the flow 
of reciprocal payments and help to get our business going 


Yours truly, 


Tim-Untras G.m.b.H. 
[illegible signature] 
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for Admissions 


[Translation] [Plummer/li/DEP] 


Tim-Unitas G.m.b.H. 
Factory for Calculating Machines 
and Precision Instruments 


C.Lorenz 
Aktiengesellschaft 
Lorenzweg 
Berlin-Templehof 


22-23 Eresburgstrasse, 
Berlin—Tempelhof 
February 8, 1946. 
Re: Settlement of accounts 


Statement of Account 


Our credit balance RM 31,908.29 


Berlin-Tempelhof, February 8, 1946. 
Tim-Unitas G.m.b.H. 
(s) [illegible] 
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for Admissions 


[Translation] [Plummer/li/DEP] 


Tim-Unitas G.m.b.H. 
22.23 Eresburgstrasse 
Berlin-Tempelhof 


March 20, 1946 
Bei February 8, 1946. 


6210/Ht./Zi. 


Re: Settlement of accounts 


The statement of account forwarded by you with your 
above letter and ending with a balance of RM 31,908.29 
in your favor was checked by us and a number of dis- 
crepancies established as compared with our bookkeeping 
records. We enclose a counter-statement with a final 
balance of RM 33,712.94 in your favor, and would ask 
you to check. 


Some of our bookkeeping records are still stored on 
premises which were 


[page 2 of the original:] 


requisitioned by the American occupation troops, and at 
the moment are not accessible to us. 

With regard to the payment of your claims we must 
point out the following: 

Our business belongs to the category of firms which were 
placed under control by the American Military Govern- 
ment pursuant to Law No. 52 concerning the “blocking 
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and control of property”. Accordingly, we are forbidden, 
among other things, to undertake actions which, directly 
or indirectly, would cause any considerable reduction in 
the assets of the business or otherwise restrict the finances 
of the firm. Since, owing to the freezing of considerable 
claims against former German official agencies and the 
blocking of our bank balances, we have only very small 
funds available for the reconstruction of our plant, the 
payment of our liabilities from the time before May 1, 
1945, would not only considerably hamper the financial 
position of our firm but would very soon bring our busi- 
ness to a standstill. 

We must, therefore, request your patience until an 
arrangement has been made by the relevant authorities 
with regard to the balances which are frozen at present 
and the claims against official agencies which cannot be 
satisfied for the time being. 

We await your reply with interest and remain, 


Yours truly, 


C. Lorenz AKTIENGESELLSCHAFT 


Enclosure 
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Enclosure to letter of 
March 20, 1946, to Tim-Unitas. 


Ht./Zi. March 20, 1946. 


Statement of account as of April 30, 1945. 
Debit 
Account 


RM 4,733.94 RM 38,446.88 
Balance “ 33,712.94 


RM 38,446.88 
RM 


Balance carried over=33,712.94 


[Translation] [Plummer/li/Li] 


Tim-Unitas G.m.b.H. 
22-23 Eresburgstrasse 


Berlin-Tempelhof 
March 15, 1948. 


6.900/Die/Sp. 


Re: Checking of account — pre-oceupation transactions of 
May 8, 1949. 

We refer to our correspondence with you concerning 
the verification of your pre-occupation account, in par- 
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ticular to your letter of April 8, 1946, in which you fix 
the amount of your pre-occupation claim against us at 
RM 31,982.29. In this balance you did not take into 
account the following items: 


We trust that all discrepancies have now been explained 
and await your confirmation of the balance. 

P.T.O. 
(s) D. 
[page 2:] 

With regard to the payment of the amount due to you 
we already informed you that, by virtue of Law 52, article 
1, par. 1 f., concerning the “blocking and control of prop- 
erty” the assets of our company were placed under the 
control of the U.S. Military Government in July 1945, 
since almost the whole of the capital stock is held by 
absent persons who are not of German citizenship. 

Under the terms of Law 52 we are forbidden, among 
other things, to undertake actions which, directly or in- 
directly, would cause any considerable reduction in the 
assets of the business or otherwise restrict the finances 
of the firm. Since, owing to the freezing of considerable 
claims against former German agencies and the blocking 
of our bank balances, we have only very small funds 
available for the reconstruction of our plant, the payment 
of our extremely high liabilities from the time before 
May 8, 1945, would not only considerably hamper the 
financial position of our firm, but would very soon bring 
our business to a standstill. 

We must, therefore, request you to postpone asserting 
your claims from the period before May 8, 1945, until the 
present situation changes, since, at the present time, we 
are not in the position to satisfy your claims either in 
their entirety or in instalments. 


Yours truly, 
C. Lorenz AKTIENGESELLSCHAFT 
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[Translation] [Plummer/li/DEP] 


TIM-UNITAS G.m.b.H. 


Factory for Calculating Machines and 
Precision Instruments 


[in handwriting :] 
Heegard 
22-23 Bresburgstrasse, 
Berlin-Tempelhof 


[stamp:] Berliner Stadtkontor 

District Bank Tempelhof 
150 Berliner Strasse 
Berlin-Tempelhof 

C. Lorenz 

Aktiengesellschaft 

1 Lorenzweg 

Berlin-Tempelhof 


Your reference: Your letter of: Our reference: 


6.900/Die/Sp. March 15th B/W. 
March 19, 1948. 


Re: Settlement of accounts — pre-occupation business 
as of May 8, 1945. 


We have received your letter of the 15th instant and 
advise you that we confirm the balance of 


RM 30,789.66 
in our favor. 


Yours truly, 


Tim—Unrras G.m.b.H. 
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[Translation] [Plummer/li/Li] 


TIM-UNITAS G.m.b.H. 


Factory for Calculating Machines and 
Precision Instruments 


C. Lorenz Akt.Ges. 

Lorenzweg 

Berlin-Tempelhof 
22-23 Eresburgstrasse, 
Berlin-Tempelhof 


April 8, 1946. 


Your reference: Your letter of: Our reference: 


6210/Ht/Zi Feb. 8, 1946 |... Wi/v.Ha. 


Re: Settlement of accounts. 


The counter-statement forwarded to us with your above 
letter was duly examined. It was established that two 
remittances have not been taken into account. 


Yours truly, 


Tim—Unrras G.m.b.H. 
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[Translation] [Plummer/li/ ] 
Tim-Unitas G.m.b.H. 

22-23 Eresburgstrasse 

Berlin-Tempelhof 


Wi/v. Ha. April 8,1946  6210/K1/Zi May 15, 1946. 


Re: Bookkeeping. 


We refer to your above letter and thank you for your 
information that you have received some further pay- 
ments which were made by us in April... - . 


[page 2 of letter:] 


Yours truly, 


C. Lorenz AKTIENGESELLSCHAFT 
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Plaintiff’s Answers to Defendant’s Request for 
Admissions, Read in Support of Motion 


(Filed March 2, 1960) 


i 


[SAME TITLE] 


— 4 


Answering defendant’s Request for Admissions under 
Rule 36, dated February 2, 1960, and subject to all perti- 
nent objections to admissibility which may be interposed 
at the trial, 


(A) The statement made in Item 1 is true. 


(B) Plaintiff does not have sufficient information 
to state whether Item 1 b is true or false, or partially 
true or partially false. 


(C) Plaintiff does not have sufficient knowledge 
or information to admit the truth of Item 1 ¢, but 
admits that defendant’s enclosure is genuine. 


(D) Plaintiff does not have sufficient knowledge 
or information to admit the truth of defendant’s 
item 1 d, but admits that enclosure 4 is genuine. 


(E) Plaintiff admits that enclosures 2, 3 and 5 
are genuine and that, subject to verification, each 
accompanying translation is accurate. 


Turk, Marsa, OvcHTertoney & KELLY, 
Turk, Marsh, Ouchterloney & Kelly, 

20 Exchange Place, 

New York 5, N. Y. 


Pes.e, Lesser, Mann, Riemer & Luxrorp, 
Pehle, Lesser, Mann, Riemer & Luxford, 
1210 18th Street, N. W., 
Washington, D. C. 

Attorneys for Plaintiff. 


By: (signed) Lawrence §. Lesser 
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for Admissions 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that on this 1st day 
of March, 1960, the foregoing plaintiffs answers to de- 
fendant’s requests for admissions was served upon Dallas 
S. Townsend, Assistant Attorney General, Arthur R. 
Schor, Walter T. Nolte, and William H. Arkin, Depart- 
ment of Justice, Office of Alien Property, Washington 25, 
D.C., attorneys for the defendant, by mailing a copy there- 
of to said William H. Arkin, first class postage prepaid, 
in an envelope addressed to him at his address aforesaid. 


(signed) Lawrence S. Lesser 
Lawrence S. Lesser 


Defendant’s Statement of Material Facts as to Which 
There Is No Genuine Issue, Read in Support of 
Motion 


(Filed October 14, 1960) 


—— 


[SAME TITLE] 


—— 


Defendant, by his undersigned attorneys, states that 
there is no genuine issue concerning the following facts: 


1. Plaintiff is and has been at all material times a 
corporation incorporated and domiciled in The Nether- 
lands. 


2. Plaintiff is and has been at all material times doing 
business within Germany and Holland. 


yg RS a 


—_— 


— ee tae. Se 
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Defendant’s Statement of Material Facts as to Which 
There Is No Genuine Issue 


3. Plaintiff is and has been at all material times owned 
and/or controlled by persons within Germany and was so 
owned and/or controlled throughout World War II. 


Datuas S. TownsEND 
Dallas S. Townsend 
Director, Office of Alien Property 


Artuur R. ScHoR 
Arthur BR. Schor 


Attorneys, Department of Justice 


Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendant. 
Water T. Noire 
Walter T. Nolte 
Wruiam H. Arkin 
William H. Arkin 


Attorneys, Department of Justice 
Washington 25, D. C. 


Of Counsel 


CERTIFICATE OF SERVICE 


I hereby certify that on the 14th day of October 1960, 
I mailed copies of the defendant’s Statement of Material 
Facts as to which there is no Genuine Issue to Pehle, 
Lesser, Mann, Riemer & Luxford, 1210 18th Street, N. W., 
Washington 6, D.C., and Turk, Marsh, Ouchterloney & 
Kelley, 20 Exchange Place, New York 5, New York, at- 
torneys for plaintiff in Civil Action No. 1238-58. 


Attorney for Defendant 
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Affidavit of Dinsmore Adams, Read in Opposition 
to Motion 


(Filed November 18, 1960) 


(SAME TITLE} 


————————  ———_ oo ——————————_ 


State of New York, 
County of New York—ss.: 


Dixsmore Apams, being duly sworn, deposes and says: 


1. I am a member of the firm of Turk, Marsh, Ouch- 
terloney & Kelly, with offices at 666 Fifth Avenue, New 
York, New York, formerly known as Angulo, Cooney, 
Marsh & Ouchterloney, attorneys for plaintiff. 


29. This affidavit is made in opposition to defendant’s 
motion for summary judgment under Rule 56, based on the 
affidavit of Walter T. Nolte, Esq., sworn to August 5, 1960. 
Copies of defendant’s motion for summary judgment, to- 
gether with said affidavit and a memorandum of points and 
authorities, were mailed October 6, 1960. 


3. In or about May, 1958, a civil action, in the nature 
of a suit in equity, was brought under Section 9(a) of the 
Trading with the Enemy Act to establish plaintiff’s inter- 
est, right and title in, and to obtain the return of, certain 
property vested in the defendant Attorney General of 
the United States, as successor to the Alien Property 
Custodian. Plaintiff is the owner of all of the outstanding 
common stock of Leyden Company, Ltd. (hereinafter re- 
ferred to as “Leyden”), with the exception of certain 
qualifying shares. Leyden has also commenced an action 
in this Court to recover property seized pursuant to the 
Act (Civil Action No, 1239-58). The two actions have been 
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consolidated, for the purposes of trial, pursuant to an 
order of Honorable Matthew F. McGuire, made March 
5, 1959. 


4. The following events occurred prior to the institution 
of this action: On January 8, 1951, the then predecessor 
in office of the defendant Attorney General of the United 
States, as successor to the Alien Property Custodian, 
issued Vesting Order No. 16480, purportedly under the 
authority of the Trading with the Enemy Act, as amended. 
The single Vesting Order was made with respect to 
securities and bank accounts owned by plaintiff and 
Leyden. The Vesting Order determined that plaintiff and 
Leyden 


«* © * are controlled by or acting in behalf of a 
designated enemy country (Germany) or persons 


within such country and are nationals of a de- 
signated enemy country (Germany) * * °.” 


A further determination was made that, to the extent 
that the persons designated in the Vesting Order were 
not within a designated enemy country, the national in- 
terest of the United States required that such persons be 
treated as nationals of a designated enemy country 
(Germany). 


5. Plaintiff and Leyden, as well as J. H. W. Klopper 
and the estate of Josephine Gutschow, filed claims with 
the Office of Alien Property for the return of the vested 
property. Thereafter the defendant undertook extended 
investigation and examination of the interested parties, 
both in Germany and in this country, in order to deter- 
mine the validity of these claims. Plaintiffs claim was 
disallowed by the Director of the Office of Alien Property 
on January 10, 1958. The order of disallowance stated 
that “on the recommendation of the Chief of the Litigation 
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Section and upon consideration of the claims and the files 
pertaining thereto”, the claim was disallowed. There was 
no administrative hearing prior to this determination. 
The Office of Alien Property explained in a letter dated 
January 10, 1958, which was enclosed with the order of 
disallowance, that it was the present practice of the Office, 
except in cases where a claim is clearly entitled to al- 
lowance to remit the claimant, whose right to sue is not 
barred by lapse of time, to his remedy in court. The 
purpose of this policy was to avoid the possible delay 
and expense of a double set of hearings. The letter 
further stated that an order of disallowance enclosed with 
said letter did not prejudice in any way plaintiff’s right 
to sue. A copy of said letter is attached hereto as Ex- 
hibit A. 


6. By the present motion for summary judgment the 
defendant is now trying to prevent plaintiff from obtain- 
ing even a judical hearing on its claim. There are two 
major issues involved in this claim which are a matter of 
genuine dispute between the parties and upon which 
plaintiff is entitled to a full and complete hearing. The 
first is the completeness and validity of the transfer, in 
1939, of plaintiff’s stock to Henrik Heegaard, a Norwegian 
national. The second is the question of the voluntary 
nature of Mr. Heegaard’s residence in Germany during 
World War II. These are controverted issues of material 
fact. They can only be resolved by this Court after a full 
and fair trial on the merits. 


7. Defendant has contended in its affidavit and briefs 
in support of this motion that plaintiff has no standing 
to sue because of the admitted fact that it is a corporation 
incorporated in The Netherlands. In view of the above 
history of this claim, the adoption of this position by 
defendant is completely unjustified. Plaintiffs claim was 
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disallowed without a hearing because of its right to sue 
under Section 9(a) of the Trading with the Enemy Act. 
Defendant now asserts that plaintiff has no right to sue 
merely because it is a Netherlands corporation. It is 
apparent that the Office of Alien Property disallowed the 
claim because it was not clearly evident that plaintiff was 
not either German owned or controlled during the war. 
Certainly, the claim was not disallowed because of La 
Mola’s Dutch nationality. During the period of hostilities 
the United States froze and, in certain cases, vested the 
property of nonenemy persons in enemy occupied terri- 
tory. However, since the end of hostilities, Congress has 
provided for the return and release of vested property 
belonging to nonhostile foreigners and corporations in 
allied or neutral countries which were not controlled by 
enemies. The Office of Alien Property has carried out this 
policy and unblocked or divested such property belonging 
to persons and corporations of enemy occupied countries. 
Only in cases where there was evidence of German owner- 
ship or control did the Office of Alien Property refuse to 
return vested property. 

It is, therefore, unbelievable that the Government can 
now argue on this motion that La Mola’s claim must be 
rejected as a consequence of its incorporation in The 
Netherlands. This argument flies in the face of Con- 
gressional policy and administrative practice. It is incon- 
ceivable that this Court would accept it. Plaintiff is a 
corporation organized under the laws of an allied nation 
and wholly owned by a Norwegian national. As more 
fully covered in plaintiff's brief, plaintiff has the right 
to sue on these facts and is not barred by Section 9(a). 
Any other result would mean the confiscation of property 
of a friendly foreign national without any opportunity for 
judicial redress. It is submitted that the Government’s 
position on this point is untenable. The Court should re- 
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ject it and decide the case on the basis of the real issues 
involved. 


8. The affidavit of Walter T. Nolte, Esq., states that 
plaintiff had many participating interests in various 
German enterprises and refers to certain transactions 
for the purpose of showing that there is no genuine issue 
of fact as to whether or not plaintiff was doing business 
within Germany and Holland, and whether or not plaintiff 
was controlled by persons within Germany. However, it is 
obvious that plaintiff was not “doing business” within the 
meaning of the Trading with the Enemy Act, as more fully 
shown in plaintiff's brief acompanying this affidavit. Plain- 
tiff was not an operating company and had no actual oper- 
ations during the period of the War. The statements in 
defendant’s affidavit all relate to La Mola’s stock ownership 
or loan obligations, but it is clear that such matters, by 
themselves, do not constitute doing business in enemy 
territory. It is submitted that the question of doing busi- 
ness, as with the question of incorporation in Holland, is 
not the real issue in this case and is not the basis upon 
which it should be decided. The basic question is the 
one of enemy ownership or control and this alone should 
be determinative. 


9. The complaint in the action herein alleges that, since 
May 18, 1939, all of plaintiff's outstanding stock has been 
owned by Henrik Heegaard, a citizen of Norway, who was 
not, at any time, an enemy or an ally of an enemy, within 
the meaning of Section 9(a) of the Trading with the 
Enemy Act, as amended. The complaint further alleges 
that, by virtue of the decree of May 20, 1940, issued by the 
Royal Netherlands Government, then resident in London, 
the property in question became the property of the 
Netherlands throughout the period from May, 1940 to July 
1948. The complaint further alleges that the Treaty of 
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June 5, 1928, between the United States and Norway (47 
Stat. 2135) is still in full force and effect and Article 1 
thereof provides that property of a Norwegian national 
shall not be taken without due process of law and without 
payment of just compensation. The complaint alleges that, 
if the provisions of the Trading with the Enemy Act, in 
the circumstances of this case, declare either Henrik 
Heegaard or plaintiff to be an enemy, said Statute is un- 
constitutional and void. 


10. The Leyden complaint alleges that it is a corpora- 
tion organized and existing under the laws of the Domin- 
ion of Canada, and was not and has not been, at any time, 
an enemy or an ally of an enemy, within the meaning of 
the Act. It further alleges that it is the owner of all of 
the vested securities and, in addition thereto, of a certain 
debt or obligation of its corporate depositary, in the sum 
of $270,283.22. Many of the facts material to the action 
herein are also material in the Leyden action. It was for 
that reason that the two cases were consolidated for the 
purpose of trial. 


11. Defendant’s affidavit (par. 27, p. 16) admits, for 
the purpose of this motion, that the transfer of plaintiff's 
stock to Henrik Heegaard was valid. Henrik Heegaard 
is not and was not an “enemy” within the meaning of 
the Act, because he was not voluntarily resident within 
Germany. This is made clear by numerous affidavits and 
depositions to which the Government has had access and 
which plaintiff intends to introduce on trial, as well as 
the testimony of Henrik Heegaard and other persons. 
Heegaard’s status is a genuine issue of fact which de- 
fendant’s affidavit does not and could not resolve. De- 
fendant’s affidavit (par. 27, pp. 16-17) argues that a Nor- 
wegian national who lived in Germany during the War 
must be regarded as an enemy. This ignores the fact 
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that the courts have construed this provision to include 
only persons voluntarily resident within Germany. There 
is no evidence or proof in defendant’s affidavit, nor even 
any statement, that Heegaard was “voluntarily resident” 
within Germany. Defendant’s statements do not show 
Heegaard’s enemy status and do not foreclose plaintiff 
from showing that Heegaard was not an enemy. 

It is entirely possible that the outcome of this action, 
as well as the Leyden action, will be determined on the 
status of Henrik Heegaard. His nonenemy status, which 
is disputed by the defendant, cannot be determined on this 
motion. It should be determined only after a trial where 
both sides have full opportunity to present all their evi- 
dence concerning this question. 


12. It is especially appropriate for this Court to 
postpone its decision on this matter, because Leyden, La 
Mola and Henrik Heegaard have been found to be non- 
enemies by the authorities of three different countries. 
The nonenemy status of Leyden, whose shares were vested 
by the Custodian of the Dominion of Canada, has been 
recognized by the Canadian authorities. This determina- 
tion necessarily involved the nonenemy.*atus of Henrik 
Heegaard. The nonenemy status of Henrik Heegaard and 
La Mola have been recognized by the Royal Netherlands 
Government. Moreover, after the end of hostilities, when 
Henrik Heegaard returned to Norway, his status as a loyal 
citizen was recognized by the Norwegian Government. 


13. The issues in this action cannot be disposed of on 
a motion for summary judgment. There are genuine 
issues of fact involved regarding plaintiffs doing business 
within Germany and Holland and plaintiff's enemy owner- 
ship or control (“enemy taint”). Defendant’s affidavit is 
not sufficient to show that these issues are not genuine. 
Plaintiff must be given an opportunity to present its 
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evidence on these questions. This right should not be 
denied on the basis of defendant’s piecemeal presentation 
of certain facts. This is especially true, since plaintiff was 
denied an administrative hearing on its claim. It seems 
selfevident that plaintiff is entitled to a judicial hearing. 


DrysmorE ADAMS 
Dinsmore Adams 


(Sworn to November 16, 1960.) 


—__ 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF 
DINSMORE ADAMS 


GBS :WTN :be 
Claim No. 50806 


January 10, 1953 


Recisrerep Ar Mar 
Rerurn Recerer REQUESTED 


N. V. Handelsbureau La Mola 
De Lairessestraat 6, 
Amsterdam, Netherlands. 


Gentlemen: 


Enclosed is the Order disallowing the above-numbered 
claim. 

For your information, it is the present practice of this 
Office, except in cases where a claim is clearly entitled 
to allowance, to remit the claimant whose right to sue 
is not barred by lapse of time to his remedy in court 
and thus avoid the possible delay and expense of a double 
set of hearings. Such procedure is authorized by an 
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ship or control (“enemy taint”). Defendant’s affidavit is 
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evidence on these questions. This right should not be 
denied on the basis of defendant’s piecemeal presentation 
of certain facts. This is especially true, since plaintiff was 
denied an administrative hearing on its claim. It seems 
selfevident that plaintiff is entitled to a judicial hearing. 


DixvsmorgE ADAMS 
Dinsmore Adams 


(Sworn to November 16, 1960.) 
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Rervurn Recerwr REQUESTED 


N. V. Handelsbureau La Mola 
De Lairessestraat 6, 
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Gentlemen: 


Enclosed is the Order disallowing the above-numbered 
claim. 

For your information, it is the present practice of this 
Office, except in cases where a claim is clearly entitled 
to allowance, to remit the claimant whose right to sue 
is not barred by lapse of time to his remedy in court 
and thus avoid the possible delay and expense of a double 
set of hearings. Such procedure is authorized by an 
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amendment to the Rules of Procedure for Claims of this 
Office, effective April 16, 1957 (22 FR. 2656). 

Under the provisions of Section 33 of the Trading with 
the Enemy Act, as amended (50 U.S.C. App. 33), a timely 
suit may be instituted under Section 9(a) of the Act for 
return of the property claimed in the event you are dis- 
satisfied with the administrative action taken on your 
claim, and the enclosed order of disallowance does not 
prejudice in any way your right to sue. 


Sincerely yours, 


Grorce B. SEARLS 
George B. Searls 
Chief, Litigation Section 


: Dinsmore Adams, Esq. 
Angulo, Cooney, Marsh & Ouchterloney 
20 Exchange Place, 
New York 5, N. Y. 


: Pehle, Lesser, Mann, Riemer & Luxford 
1210 18th Street, N. W., 
Washington, D. C. 
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[Translation] [Barker/li/ ] 
Exh. 99 November 30, 1946. 


[in handwriting :] Copy with enclosure 
handed to AB 12/11’46 
Idem to Beheersinstitut 2/4’44 
(s) [illegible] 


Dear Sirs, 


Re. Application for certification of $65,533.33 
balance at the Amsterdamsche Bank N.V., Amsterdam. 


With reference to the visit of our accountant, Mr. A. F. 
C. van Teeseling and the undersigned to your office, and as 
a result of the pleasant discussions conducted with you, 
we have much pleasure in giving you the following in- 
formation by way of confirmation and supplementation of 
the data already in your possession. 


Capital of the N.V. Handelsbureau La Mola 


As we already wrote to you on July 11, 1946, all the 
shares of our company, 200 shares at nom. Hl. 1,000.00 are 
jn the possession of Mr. Henrik Heegaard, who is a 
Norwegian national. 

These shares were transferred by Mr. E. F. Guetschow 
in May 1939, together with the transfer to Mrs. Kathleen 
Heegaard of Mr. Guetschow’s claim against La Mola. 

We enclose a photostatic copy of the relevant document 
of May 18, 1939. 

We also enclose a photostatie copy of the letter of June 
24, 1946 from the Handel Maatschappij H. Albert de Bary 
and Co. N.V. to our company, from which it appears that 
the shares of our company which were transferred to Mr. 
Heegaard in May 1939, were delivered from Mr. E. F. 
Guetschow’s deposit to Mr. Henrik Heegaard on October 
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13,1939. We enclose a photostatic copy of Mr. Guetschow’s 
letter of September 24, 1939 to the said bank. 
We also enclose the following copies of letters: 


E. F. Guetschow to the undersigned, dated March 5, 1941. 
idem to New York lawyers managing the affairs of La 
Mola, dated March 4 and March 5, 1941. 


This confirms sufficiently the delivery of the shares to 
Mr. Heegaard. 

Since October 13, 1939, these shares have been in Mr. 
Heegard’s safe-deposit locker in the Amsterdamsche Bank 
N.V., head office in Amsterdam. 


Page 2, to the Nederlandsche Bank N.V. Certification Office. 


Interests of La Mola in Canada and indirectly 
in the U.S.A. 


One of the most important assets of our company is the 
participation in the claim on a Canadian Company, Leyden 
Company Limited, Montreal, Canada. 

Our company owns 997 shares in the Leyden Com- 
pany Limited. The Common Capital Stock amounts to 
1000 shares without nominal or par value, issued and fully 
paid $80,000. Three shares are owned by the Canadian 
directors. In addition are issued 10 shares 6% Cumulative 
redeemable preferred shares with Par Value of $100 each 
$1,000.00 under the name of Mr. J. H. W. Klopper. 

This is all concerning the capital stock of Leyden. Since 
May 1929 there has been no change in this. 

The assets of the Leyden company consist of “Invest- 
ments”. These investments are made up of first class bonds 
and shares (many tobacco and cigarette industry shares 
and shares of other large American concerns) deposited at 
the American bank, City Bank Farmers Trust Company in 
New York (Custodian Leyden Company Ltd. 
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On December 30, 1939, according to the statement of the 
above-mentioned bank, these securities had a market value 
of 

$1,474,595.56 


The present day value is undoubtedly considerably higher. 
In 1939 the year’s income from interest amounted to nearly 
$80,000.00. 

In addition, the Leyden Company has a debt to the La 
Mola which on December 31, 1945 together with accrued 
interest amounted to 

$1,906,163.11 


Before the war, our company received regular remit- 
tances from the Leyden Company. 

As security for the claim against the Leyden Company, 
our company owns a promissory note for $1,669,00 dated 
May 22, 1929, yielding 4% interest p.a. We enclose a copy 
of this promissory note. 

At the beginning of May 1940, shortly before the out- 
break of war between Holland and Germany, we took the 
necessary steps to protect the stock holding of the Dutch 
company La Mola, 


[page 3 of original:] 


(albeit indirect property via the Canadian company) at the 
bank in New York. This was done in consultation with our 
New York lawyers, Mitchell, Capron, Marsh, Angulo and 
Cooney, who, as is hown in the enclosed letter of October 1, 
1946, are still managing our affairs. 

The following events had passed. The Canadian govern- 
ment desired that the stock-holding of the Leyden Com- 
pany be transferred to Canada. The lawyers write as 
follows: 


“The Canadian government forced the Canadian citizens 
who have been and still are acting as directors of the 
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Canadian Corporation to make a demand on City Bank 
Farmers Trust Company to give up the securities.” 


This action began at the beginning of May 1940. It 
gave rise to a lively exchange of telegrams, which in our 
case was only partly complete as the Germans began their 
attack on Holland on May 10. Naturally, no further pro- 
gress was possible from our side. On November 1, 1940, 
the lawyers wrote to third parties. 


“In view of the situation we have done the only thing 
which seemed available in order to protect the securities. 
We have instituted a suit on behalf of the Dutch corpora- 
tion (La Mola) to prevent the removal of the securities 
from this country (U.S.A.)” 


At this time, America had not yet joined the war. The 
present state of affairs is shown in the aforementioned 
letter of October 1, 1946. 

According to reports from the lawyers, up till now, the 
American Alien Property Custodian has not made any 
effort to take possession of the assets of the Leyden Com- 
pany in the United States. 

On the other hand, the Canadian company is controlled 
by the Canadian Alien Property Custodian. According to 
reports from Mr. Heegaard, we may expect a visit from a 
Canadian Military Mission in order to set up an investiga- 
tion of La Mola. 

From the above, it will be seen that this is a matter 
dealing with large scale interests. 


[page 4 of original:] 


Application for certification of $65,533.33 balance at the 
Amsterdamsche Bank, Amsterdam. 


As regards the liquid funds of La Mola, at present these 
consist only of a 


U.S.A. $65,533.33 
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at the Amsterdamsche Bank N.V., Amsterdam. This 
balance was already there on May 7, 1940, and was only 
prevented from being converted into Dutch guilders by the 
outbreak of war. Of this amount, $14,000.00 have been 
reserved on a security account by means of a bank 
guarantee, made out in our favor by the Amsterdamsche 
Bank. La Mola is obliged to pay to the Dutch Treasury 
security amounting to Hfl. 36,000.00 for which other means 
are lacking. 

Liquid funds for the payment of office rent, wages, 
salaries and other running costs are no longer available. 
The costs of maintaining the organization are estimated 
at Hfl. 10,000.00 per year. 

Other investments cannot be made liquid and do not 
yield anything. Before the war, the company did other 
types of business as well, such as transit of mica from 
Africa and importation of sewing machines and spare 
parts. At present, this other business is impossible, firstly 
as the result of the changed conditions (absence of the 
German hinterland) and secondly through the blocking of 
the business capital in casu the dollar balance. A small 
credit at the bank is finished. 

Therefore, the certification of the dollars is in a way a 
matter of life and death for our company. 


Mr. Heegaard’s position. 


In the course of our conversation, it appeared that one 
of the objections to certification was the fact that the 
Norwegian, Heegaard, was resident in Germany during the 
war. In his correspondence with me and with New York, 
he gave the following information concerning this matter. 

He decided to leave Germany and return to Norway as 
early as Fall, 1938. He was however forbidden to take 
money and possessions away from Germany, so that he 
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would have had to depart without anything. When war 
broke out, he was not permitted to leave Germany. On the 
one occasion that he visited Holland, his wife and children 
were taken hostage as a safeguard for his return. 


{page 5 of original:] 


He refused to continue in his capacity as director of a 
small machine factory, and went to live on the property of 
his father-in-law in Silesia. Renewed attempts to obtain 
a visa for Norway failed. Only if he had entered into the 
service of the German Occupation Authorities in Norway 
(which as a Norwegian national he refused to do) would 
he have obtained a visa immediately. He had to report 
regularly to the police, was twice under arrest for short 
periods and was examined by the Gestapo on several occa- 
sions. 

Further, it should be noted that he is married under 
community of property. His wife is Norwegian by 
marriage since 1932. Also, he has handed over various 
declarations from allied authorities, a few copies of which 
we enclose. 

We have already sent you a copy of the affidavit of 
June 6, 1946, given by Mr. Heegaard in Norway, and 
during our visit, we gave you a copy of the letter sent by 
our accountant to Mr. Heegaard on March 19, 1946. In 
this letter is included the following confirmation that the 
debts of La Mola per December 31, 1945 were as follows: 


E. F. Guetschow, Dresden (deceased) HAl.1,141,985.00 
Mrs. Josephine Guetschow, wife, 

American by birth. “210,763.78 
Mrs. Elaine Hitzbleck, Duisburg “ 12,501.46 
Mrs. Kathleen Heegaard, Jar / Oslo “  [2],562.67 


We hope that we have given you a sufficiently detailed 
survey of the state of affairs and that you are convinced 
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that there are big interests at stake in this matter which 
is one of importance to Holland too. 

We hope that we can rely on your help in the solution 
of the problems, and that you will be able to find a solution 
for the certification of the dollars. We shall be only too 
glad to provide you with any further information. 


Yours faithfully, 


N.V. Handelsbureau La Mola 
(s) K 
J. H. W. Klopper 
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(Translation) (Plummer/li/DEP) 
(stamp:) Secretariat 


Duplicate October 13, 1939. 


9/kn. 
Generaldirektor (title) E.F. Guetschow of Dresden 


Castle Tzschocha 

Post Office Rengersdorf (Queis) 
via Marklissa (rural district) 
Silesia. 


Today we had the pleasure of receiving your son-in-law, 
Mr. Henrik Heegaard, certified engineer, who handed your 
letter of September 24th to the undersigned (left). In 
accordance with the instructions contained therein we 


112a 


Exhibit M11a, Referred to in Defendant’s Request for 
Admissions Dated October 7, 1958 


handed over to the above gentleman for your account the 

Hl. 200,000.00 shares of N.V. Handelsbureau “La Mola” 
which were deposited with us. We therefore consider our- 
selves relieved of all responsibility with regard to these 
shares. 

We regret very much that as a result of present con- 
ditions the agreeable business connections we have main- 
tained for so many years have now been terminated by 
the cancelling of your deposit. Please rest assured that 
we are always at your disposal should circumstances per- 
mit you to make use of our services again at a later date. 


Yours very truly, 


Hanvet-MaaTSCHAPPIIs 
H. Avsert pe Bary & Co. N.V. 


(s) [2 illegible signatures] 


113a 


Exhibit M14a, Referred to in Defendant’s Request 
for Admissions Dated October 7, 1958 


(Translation) (Wetzel/li/DW) 


E.F. Guetschow’s Administrative Office 
Castle Tzschocha 


Railroad Station: Marklissa 
Post Office: Rengersdorf (Queis) 


(8) Castle Tzschocha, 
June 12, 1944. 


N.V. Handelsbuero 
La Mola, 

72, N.Z. Vorrburgwal, 
Amsterdam. 


We hereby acknowledge receipt of your letter of June 
2, 1944, to Mr. Guetschow from which we took the balance 
sheets of your company for the period from 1940-1943. 


Yours very truly, 


E-F. Guetschow’s Administrative Office 
(6) Henzik HErcaarp 
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August 20th. 1945. 


Henrik Heegaard 
C/O UNRRA team 117 


Mr. J.W. Clopper 

c/o Handelsbureau La Mola 
Amsterdam 

N. Voorburgwal 72. 


Dear Mr. Clopper:- 


After a long time I am at last able to write to you again. 
I am living with my family near Kassel. My parents in 
law are in Bad Wildungen and I am in Fritzlar working 
for an UNRRA team. 


By the events of the war I have lost control of everything 
I possess. Therefore I would like to give you the follow- 
ing instructions concerning La Mola: 


1) Please write me c/o UNRRA team 117, Fritzlar, 
Germany if my safe with the shares of La Mola is 
still intact. 


2) As I told you by my visit to Amsterdam 1939 Mr. 
Gutschow transferred his credit against the La 
Mola to his daughter Kathleen in clearance of the 
reciprocal family claims as we intended to leave 
Germany and return to Norway. It was impossible 
for me to forward the document of transfer to you 
at that time, so I enclose a copy signed by Mr. 
Gutschow to enable you to perform the necessary 
bookings. 
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3) I ask you to take the necessary steps to get control 
of the assets of La Mola under consideration of the 
fact that my residence is Jar b/ Oslo, Volds Ter- 
rasse 5 and that I am staying here only as long as 
my work for the UNRRA lasts. 


On my way home I will try to visit you in Amsterdam and 
I hope to find you and your family well. 


With the kindest regards 
Yours truly 
H. HeeGarD 
Unrra Team 117 
APO 757 U.S. Army 
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Judgment 


(Filed March 30, 1961) 


[SAME TITLE] 


—_——————— 


This matter comes before the Court for hearing and 
oral argument on the Defendant’s motion for summary 
judgment, and after consideration of the pleadings, the 
record, the memoranda of points and authorities in sup- 
port of and in opposition to the motion, the affidavits and 
exhibits and other papers on file in the case, and the 
Court finding that there are no material issues of fact in 
existence in the case, and that the Defendant is entitled to 
judgment as a matter of law, it is this 30th day of March, 
1961, 


Orverep, that the motion of the Defendant for sum- 
mary judgment be, and the same hereby is, granted. 


Leonarp P. WaLsH 
Leonard P. Walsh, Judge 
Attorneys: 


Axcuto, Coonry, Marsa & OUCHTERLONEY 
20 Exchange Place, New York 5, New York 
and 


Prue, Lesser, Many, Riemer & Luxrorp 
1210 Eighteenth Street, N. W., Washington, D. C. 
For the Plaintiff 


Arruur R. Scxor, Esq., Department of Justice, 
Office of Alien Property, Washington 25, D. C. 
For the Defendant 
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(Filed May 9, 1961) 


UNITED STATES DISTRICT COURT 
ror THE Disrricr or CoLUMBIA 
No. 1238-58 
ee 


N. V. Hanversspureav La Mora, 
Plaintiff 
vs. 


Rozert F. Kexnepy, ete., 
Defendant 


Nee ED sil 


Notice is hereby given that N. V. Handelsbureau La 
Mola, plaintiff above named, hereby appeals to the United 
States Court of Appeals for the District of Columbia 
Cireuit from the order granting defendant’s motion for 
summary judgment entered in this action on March 30, 


1961. 


Turk, Marso, OUCHTERLONEY & KELLY 
666 Fifth Avenue 

New York 19, N. Y. 

Attorneys for Appellant 


By Dixsmore ADAMS 
Dinsmore Adams 


LAWRENCE S. LESSER 
Lawrence S. Lesser 

Local Counsel for Appellant 
Commonwealth Building 
Washington 6, D. C. 


United States Court of Appeals 
DISTRICT OF COLUMBIA CIRCUIT 
Appeal No. 16,417 


N. V. HANDELSBUREAU LA MOLA, 
| Plaintiff-Appellant, 
—against— 
ROBERT F. KENNEDY, Attorney General of the United 
States, as Successor to the Alien Property Custodian, 
 Defendant-Appellee. 


Apreat yeom ax Onper or THE Untrep States Disraict 
Court ror THE DistTRicT OF CoLUMBIA. 


ss 


Lawkexce S. Lessee 
1625 K Street N-W. 
‘Washington 6, D.C. 
Attorney for Appellant 


Drxsmore ApaMs 
Rosget L. Hicerxs 
Turk, Maso, OUCHTEBLONEY & Keity 
| 666 Fifth Avenue 
| New York 19, N.Y. 
Of Counsel for Appellant... - 
United States Court of Appeals 
| For the 
"District of Columbia Circuit 


Statement of Questions Presented 


The questions presented are as follows: 


1. Whether the defendant can in equity and good con- 
science be heard to argue that plaintiff solely because of 
its Netherlands incorporation is barred from maintaining 
an action under Section 9(a) of the Trading with the 
Enemy Act after defendant has disallowed plaintiffs 
claim under Section 32(a) of the Act without a hearing 
on the merits in order to avoid a double set of hearings. 


2. Whether a corporation organized under the laws 
of an ally of the United States whose territory was tem- 
porarily occupied by the enemy is barred as a permanent 
“enemy” under Section 9(a), even though the property in 
question was not vested by defendant until more than six 
years after such occupation. 


3. Whether, on this record, there are no material 
issues of fact as to plaintiffs “doing business” in Ger- 
many and as to plaintiff’s de facto control by persons in 
Germany. 


Statement of Questions Presented 


Jurisdictional Statement 


Statement of the Case 
Statutes Involved 


Statement of Points 


Summary of Argument 


Argument 


I. 


Il. 


Il. 


IV. 


In equity and good conscience the defendant 
should not be heard to say that the plaintiff is 
ineligible to sue under §9(a) for any reason 
other than one which would render it ineligible 
as a claimant under §32(a) 


In 1951, when its property was vested, plaintiff 
was not an “enemy” by reason of its incorpo- 
ration in the Netherlands 


Plaintiff was not engaged in “doing business 
within” enemy territory during the war 


Plaintiff was not an enemy because it has not, 
at any material time, ever been owned, con- 
trolled by, or acting for or on behalf of, per- 
sons in Germany 


Conclusion 


TasLe oF AUTHORITIES 


Cases 


Becker Steel Co. v. Cummings, 296 U.S. 74, 80 
(1935) 
Brownell v. Ketcham Wire & Mfg. Co., 211 F. 2d 
121, 127 (9th Cir. 1954) 
Buddeberg v. Sutherland, 15 F. 2d 605 (D.C. Cir. 
14, 20 


Cannon Mfg. Co. v. Cudahy Packing Co., 267 US. 
333 (1925) 25 

Central Union Trust Company v. Garvan, 254 US. 
554 (1920) 

Clark v. Uebersee Finanz-Korp., 332 U.S. 480, 487 
(1947) 

*Compagnie Internationale de Produits Alimen- 
taires v. Sutherland, Equity No. 42,058 (Sup. 
Ct. D. C. 1928) 


Dayton Airplane Co. v. United States, 21 F. 2d 673, 
674-676 (6th Cir. 1927) 

Drewry v. Onassis, 266 App. Div. 292, 42 N.Y.S. 2d 
74 (1943) 

* Drewry v. Onassis, 188 Misc. 912, 69 N.Y.S. 2d 850, 
aff'd. 272 App. Div. 870, 72 N.Y.S. 2d 262 
(1947) (II) 


Ex/parte, Kawato, 317 U.S. 69 
/ 
\HGuessefeldt v. McGrath, 342 U.S. 308 (1951) 


International Shoe Company v. Washington, 326 
U.S. 310 (1945) 


Kaufman v. Societe Internationale, 343 U.S. 156, 
159 (1952) 


* Cases chiefly relied upon are marked by asterisks. 


PAGE 


Knapp-Monarch Co., v. Commissioner of Internal 
Revenue, 139 F. 2d 863, 864 (Sth Cir. 1944).... 12 
Kotohira Jinsha v. McGrath, 90 F. Supp. 892, 896 
(D. Hawaii 1950) 14 


Miller’v. United States, 78 U.S. (11 Wall.) 268, 306, 
17 


Bank Voor Handel en Scheepvaart N.V. v. Ken- 
nedy, — App. D.C.—, 288 F. 2d 375 (D.C. Cir., 
1961), cert. den., 29 U.S. Law Week 3378, June 

4, 5, 15, 16 


Schilling v. Rogers, 363 U.S. 666 (1960) 
Societe Internationale v. Rogers, 357 U.S. 197, 211 
1958) 20 
Stfehr v. Wallace, 255 U.S. 239, 245-246 
Swiss National Insurance Co. v. Miller, 267 US. 
42 (1925) 14, 23 


Uebersee Finanz-Korp. v. Clark, 82 F. Supp. 602 
(D.C. 1949) 

United States v. Capitol Transit Co., 108 F. Supp. 
348 (D.D.C. 1952) 

United States v. Denver & R.G.W.R. Co., 16 F. 2d 
374, 376, (Sth Cir. 1926) 

United States v. Katz Drug Co., 150 F. 2d 681, 686 
(8th Cir. 1945) 

United States v. Shainfine, 151 F. Supp. 586 (E.D. 


Walker v. United States, 139 F. 409, 411-415 (D. 
‘Ala. 1905), aff'd, 148 F, 1022 ........-+--0+0- 


* Cases chiefly relied upon are marked by asterisks. 


Constitution and Statutes 
U. S. Constitution, Fifth Amendment 


Trading with the Enemy Act, 40 Stat. 411, October 
6, 1917, as amended, 50 U.S.C. App. §1 et 
seq. 1 et seq. 


Treaties 


Treaty of Friendship with Norway, June 5, 1928, 
47 Stat. 2135 20, 21 


Treaty of Friendship, Commerce and Navigation 
with the Netherlands, December 5, 1957, 8 
US.T. 2043, T.LAS. 3942 ......2----0 eee 20, 21 


Legislative History 


Hearings before Subcommittee of Senate 


Committee on Interstate and Foreign Commerce on 
H.R. 4960, 65th Congress, Ist Sess., 1917 


Senate Report 85, House Report 113, 6dth Congress, 
1st Sess., 1917 24 


Miscellaneous 


Annual Report of Office of Alien Property, for year 
ended June 30, 1958 3 


28 Cornell Law Quarterly 245 (1943) 
62 Harvard Law Review 721 (1949) 
Yale Law Journal 1210 (1953) 


United States Court of Appeals 
DISTRICT OF COLUMBIA CIRCUIT 
Appeal No. 16,417 


N. V. Hanperssureau La Moxa, 
Plaintiff-Appellant, 


—against— 


Rosert F. Kennepy, Attorney General of the United 
States, as Successor to the Alien Property Custodian, 


Defendant-A ppellee. 


AppeEaAL FROM AN ORDER OF THE UNITED STATES District 
Court For THE District oF CoLUMBIA. 


ee 


APPELLANT’S BRIEF 


Jurisdictional Statement 


This is an appeal from an order of the district court 
(Walsh J.), granting defendant’s motion for summary 
judgment under Rule 56 (JA 116a). The action is under 
Section 9(a) of the Trading with the Enemy Act, October 
6, 1917, C.106, §9, 40 Stat. 419, as amended, Tit. 50, U.S.C. 
App. §9(a), for the recovery of property vested under 
that Act (JA 4a). The jurisdiction of the district court 
rested on §9(a) of the Trading with the Enemy Act, as 
amended. The jurisdiction of this Court rests on Tit. 28, 
U.S.C. §1291. 


Statement of the Case 


The plaintiff is a corporation duly organized and exist- 
ing under and by virtue of the laws of the Kingdom of 
the Netherlands (JA 4a). On December 15, 1950, and for 
some time prior thereto, the plaintiff owned, among other 
assets, cash on deposit with American banks. On January 
8, 1951, the defendant’s predecessor filed Vesting Order 
16480, dated December 15, 1950, vesting the plaintiff’s said 
American cash deposits on the ground that the plaintiff 
then was “a national of a designated enemy country (Ger- 
many)” (JA 8a). This conclusion was supported in the 
Vesting Order by allegations that Kathleen Heegard, 
Henrik Heegard, Herbert Gutschow, Elaine Hitzbleck and 
Louise Fritsch “are residents of Germany and nationals 
of a designated enemy country (Germany)” and that one 
or more of them owned or controlled, directly or indirectly, 
a substantial part of the outstanding capital stock and 
obligations of the plaintiff. 


On October 22, 1951, the plaintiff filed with the defend- 
ant’s predecessor a notice of claim (JA 97a) for the ad- 
ministrative return of its property, as provided in §§9(a) 
and 32(a) of the Trading with the Enemy Act, as 
amended, 50 U.S.C. App. §§9(a), 32(a). 
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Plaintiff’s notice of claim in substance, alleged its incor- 
poration under the laws of the Netherlands; that its out- 
standing stock and a substantial part of its indebtedness 
were wholly owned respectively by Henrik and Kathleen 
Heegard, citizens and nationals of Norway; that the 
Heegards’ presence in Germany after December 8, 1941, 
was involuntary; and that the Heegards had acquired the 
stock and indebtedness of the plaintiff as a gift from E. F. 
Gutschow, Kathleen Heegard’s father, on May 18, 1939. 


The factual issues thus presented were: (1) whether 
the Heegards were the owners of plaintiff corporation ; 
and (2) whether the Heegards were “residents” of Ger- 
many. The defendant’s predecessor did not undertake to 
resolve either of these issues, but “disallowed” the claim, 
expressly wifhout resolving them (JA 103a). Thus, in 
disallowing plaintiff’s claim, the defendant’s predecessor 
advised the plaintiff under date of January 10, 1958, as 
follows: 


“Enclosed is the Order disallowing the above- 
numbered claim. 

For your information, it is the present practice of 
this Office except in cases where a claim is clearly 
entitled to allowance, to remit the claimant whose 
right to sue is not barred by lapse of time to his 
remedy in court and thus avoid the possible delay 
and expense of a double set of hearings. Such proce- 
dure is authorized by an amendment to the Rules of 
Procedure for Claims of this Office, effective April 16, 
1957 (22 F.R. 2656). 

Under the provisions of Section 33 of the Trading 
with the Enemy Act, as amended (50 U.S.C. App. 33), 
a timely suit may be instituted under Section 9(a) 
of the Act for return of the property claimed in the 
event you are dissatisfied with the administrative 
action taken on your claim, and the enclosed order 


— 
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of disallowance does not prejudice in any way your 
right to sue.” 


Accordingly, the plaintiff filed its complaint in the pres- 
ent action on May 14, 1958. In the Annual Report for the 
Office of Alien Property for the year ended June 30, 1958, 
p. 64, the defendant’s predecessor stated that the issues 
herein were as follows: 


“The issues in the case have to do mainly with 
whether a bona fide and completed gift was made in 
1939 and, if so, whether the Heegards are eligible to 
recover vested property under the Trading with the 
Enemy Act as non-enemies despite the fact that they 
lived in Germany throughout World War II.” 


These were the precise issues raised by plaintiff’s notice 
of claim which the defendant’s predecessor had refused to 
resolve administratively for the reason stated in his letter 
of January 10, 1958. 


Nevertheless, on October 6, 1960, the defendant moved 
for summary judgment (JA 15a) on the ground that the 
plaintiff was an “enemy” without standing to sue under 
§9(a) of the Trading with the Enemy Act because: (1) 
the plaintiff was incorporated under the laws of the 
Netherlands, which had been occupied by Germany during 
the war; (2) the plaintiff was incorporated outside the 
United States and during the war had been “doing busi- 
ness within” the Netherlands and Germany; and (3) plain- 
tiff was actually owned and controlled, not by the Hee- 
gards, but by E. F. Gutschow, a citizen and resident of 
Germany. 


The plaintiff’s principal contention in support of the 
motion was that the plaintiff’s incorporation in the Nether- 
lands, and Germany’s occupation of that country during 
the war, constituted the plaintiff an “enemy”, barred from 
maintaining this action. For this proposition, the defend- 
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ant relied on Bank Voor Handel en Scheepvaart N.V. v. 
Kennedy, — App. D.C. —, 288 F. 2d 375 (D.C. Cir., 1961), 
cert. den., 29 U.S. Law Week 3378, June 20, 1961, as being 
conelusive. The defendant’s reliance is wholly misplaced. 
In Scheepvaart, the property was vested in 1942 and 1943, 
when the Netherlands was occupied by German troops, 
and nothing in that decision casts the least doubt upon the 
basic principle that the character of property as “enemy” 
or “non-enemy” is to be determined by the circumstances 
as they existed on the date of vesting. See pp. 15-16, 
infra. In January, 1951, when the property here was 
vested, the Netherlands had long since ceased to be occu- 
pied by Germany and plaintiff was not then an “enemy” 
under the Act because of its Netherlands incorporation. 


By the same token, there is no validity to the defend- 
ant’s claim that the plaintiff was an “enemy” at the time 
of vesting in 1951 because as a Dutch company it had, 
allegedly, been “doing business within” the Netherlands 
during the German occupation of that country. The de- 
fendant’s claim that the plaintiff was “doing business 
within” Germany during the war is wholly unsubstan- 
tiated. See Point III, pp. 21-25, infra. 


The issue posed by the defendant’s third contention 
upon the motion was whether Gutschow’s gift of the stock 
and indebtedness of plaintiff to the Heegards, his daugh- 
ter and son-in-law on May 18, 1939—well before the out- 
break of the war—was bona fide, that is, whether a gift 
was actually intended. The defendant concedes, however, 
that the gift was completed (JA 33a) and nothing in the 
papers submitted in support of the motion as much as 
easts a doubt on the complete bona fides of the transac- 
tions. See pp. 26-27, infra. 


The court below made no findings of fact or conclusions 
of law. Its decision in defendant’s favor was evidently 
based, incorrectly, on the conclusiveness of the Scheep- 
vaart decision which this court had rendered just prior to 
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the oral argument herein before the court below. The 
Scheepvaart decision is not applicable to the case at bar 
as shown below (pp. 15-16). However, it is immaterial 
that in granting the defendant’s motion for summary judg- 
ment, the court below did not indicate on which of the 
grounds urged it relied (JA 116a). For none of them 
afforded any basis for granting the motion. 


The bona fides of Gutschow’s gift to the Heegards and 
their status as enemies or nonenemies are questions that 
have been considered by the appropriate authorities in 
Canada, the Netherlands and Norway. All three govern- 
ments have concluded that the gift was bona fide and that 
the Heegards were nonenemies (JA 102a). Accordingly, 
plaintiff’s property has been released to it by those coun- 
tries. 


The basic facts are as follows: Prior to May 18, 1939, 
Henrik Heegard, a Norwegian citizen, married Kathleen 
Gutschow, the daughter of E. F. Gutschow, a German 
resident and citizen (JA 33a, 110a). Subsequent to their 
marriage, but also prior to May 18, 1939, the Heegards 
went to Germany where Henrik was employed in Berlin 
by Ludwig Spitz & Co. G. m.b. H., all of the stock of which 
was owned by the plaintiff (JA 18a, 110a). At that time 
E. F. Gutschow owned all the stock, and a substantial 
part of the debt of the plaintiff (JA 31a). 


Under date of May 18, 1939, E. F. Gutschow, by an 
instrument in writing, gave to his daughter, Kathleen, the 
plaintiffs indebtedness to him, and gave to her husband, 
Henrik Heegard, all of plaintiff’s outstanding stock (JA 
105a). 


Plaintiff’s shares were in bearer form and were held by 
an Amsterdam bank for Gutschow’s account (JA 11la- 
112a). In October, 1939, when Holland was not at war, 
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Henrik Heegard took physical possession of the shares 
from the Amsterdam bank (JA 11la-112a). The circum- 
stances surrounding the transfer are set forth in the 
report of Klopper, plaintiff’s Dutch manager, to the Dutch 
authorities in connection with plaintiffs application to 
establish its nonenemy status (JA 105a-11lla), which was 
recognized with respect to Heegard’s ownership of plain- 
tiff’s stock and his wife’s owership of the indebtedness 
transferred to her. 


The defendant’s challenge of the bona fides of the gift 
is based on an auditor’s report of plaintiff's books for 
1944, and certain isolated communications between Klop- 
per, plaintiff's manager, and E. F. Gutschow, concerning 
particularly, the plaintiff's indebtedness, and its balance 
sheets (JA 30a-3la, 36a). But even at their face value, 
these communications and the auditor’s report do not sup- 
port the defendant’s thesis. Thus, although the latter 
shows E. F. Gutschow as being the owner of the indebted- 
ness transferred to Kathleen Heegard, the auditors care- 
fully point out that the correctness of that item, among 
others, “has not been confirmed” (JA 43a). Similarly, 
although on February 28, 1944 Klopper requested E. F. 
Gutschow to waive interest on the plaintiff’s indebtedness 
for the years beginning July 1, 1940 (JA 67a), and 
Gutschow purported to do so, there is nothing to show 
that Klopper had such formal notice of Gutschow’s gift 
to his daughter as to authorize or require the plaintiff to 
look upon her rather than her father, as its ereditor, or 
that the father had any authority to act in her behalf. 
As to the latter, the record is silent. With respect to the 
former, however, on August 20, 1945, Heegard wrote to 
Klopper in pertinent part as follows (JA 114a): 


“As I told you by my visit to Amsterdam 1939 
Mr. Gutschow transferred his credit against the 
LaMola to his daughter Kathleen in clearance of the 
reciprocal family claims as we intended to leave Ger- 
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many and return to Norway. It was impossible for 
me to forward the document of transfer to you at 
that time, so I enclose a copy signed by Mr. Gutschow 
to enable you to perform the necessary bookings.” 


Nor can there be any question concerning the physical 
delivery of the plaintiffs bearer shares to Henrik Hee- 
gard; for on October 13, 1939, Gutschow’s Amsterdam 
bank confirmed that on the previous day it had delivered 
such shares to Heegard in accordance with Gutschow’s 
instructions (JA 11la). The defendant’s reliance on E. F. 
Gutschow’s alleged request for the plaintiffs balance 
sheets for the years 1940 to 1943, inclusive, and on the 
fact that plaintiff “forwarded those balance sheets to 
Gutschow with a letter dated June 2, 1944”, is misplaced. 
For, on June 12, 1944, Henrik Heegard, not Gutschow, 
wrote to the plaintiff, acknowledging “receipt of your 
letter of June 2, 1944, to Mr. Gutschow from which we 
took the balance sheets of your company for the period 
from 1940-1943” (JA 113a). 


Statutes Involved 


Section 5 of the Trading with the Enemy Act (herein- 
after sometimes called the “Act”) grants broad powers to 
the President or his designee to vest property of any 
foreign country or “national thereof”. 


Section 9(a) of the Act pursuant to which these actions 
were brought, provides that any person “not an enemy or 
ally of enemy” may sue the Alien Property Custodian or 
the Treasurer of the United States in the United States 
District Court for the District of Columbia for the return 
of vested property and is entitled to return if he es- 
tablishes his rights of ownership to the satisfaction of 
the Court. 
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Section 2 of the Act defines an “enemy”, and includes in 
such definition “Any individual . . . resident within the 
territory (including that occupied by the military and 
naval forces) of any nation with which the United States 
js at war... and any corporation incorporated within 
such territory of any nation with which the United States 
is at war...” (italics supplied) 


Section 7(c) of the Act provides that the sole remedy of 
any person claiming vested property shall be that pro- 
vided by the Act. 


Section 32(a), enacted in 1946 and thereafter expanded 
by amendment, authorizes the President or his designee, 
by administrative action, to return any vested property 
upon a determination that the claimant is not excluded 
under prescribed conditions. 


Statement of Points 


1. In equity and good conscience, a Netherlands cor- 
poration is entitled to sue under Section 9(a) of the Trad- 
ing with the Enemy Act where the denial of its claim 
under Section 32(a) of said Act is made without a hearing 
on the merits and in order to avoid “a double set of 
hearings,” and the lower court erred in refusing such 
remedy solely by reason of the fact of its Netherlands 
incorporation. 


29. The technical enemy status of plaintiff, a Nether- 
lands corporation, ceased on the termination of the Ger- 
man occupation and plaintiff's right to sue under Section 
9(a) of said Act is not barred where the vesting occurs 
after the occupation, and the lower court erred in refusing 
to so hold. 
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3. The plaintiff was not “doing business” in Germany 
or “under the control” of persons voluntarily residing in 
Germany and the court erred in finding that there were 
no material issues of fact with respect to these issues. 


Summary of Argument 


1. The court below apparently agreed with the ap- 
pellee’s contention that appellant is barred from suing 
* under Section 9(a) of the Trading with the Enemy Act 
solely because of its Netherlands incorporation, although 
the court below did not specify its reason for granting the 
motion. Congress afforded relief to “technical enemies” 
as defined by the Act under the provisions of Section 
32(a) with certain exceptions not here relevant. Appel- 
lant has never been given the opportunity to present the 
merits of its case; namely, that appellant was not doing 
business in Germany or aiding the German war effort 
and that it was not controlled by any person or persons in 
Germany. The owners of plaintiff since May 18, 1939 were 
citizens of Norway who were involuntary residents of 
Germany during the war. Appellee should not be heard 
to argue that appellant, whose claim has been rejected 
without a hearing on the merits in order to avoid a dupli- 
cate set of hearings, has no standing to bring an action 
under Section 9(a) of the Trading with the Enemy Act to 
recover its property. 


2. The status of any person treated as an “enemy” 
solely because of the German occupation changes when 
the occupation ceases. Congress intended_ the property 
rights of such a person to be etermined as of the date 
“Sweat Tr Mts CASE We are dealing with a corpora- 
tion of the Kingdom of The Netherlands which was our 


ally for the purposes of the war, but whose citizens the 
Attorney-General would have us treat as enemies for all 


10 


times in the determination of property rights. There is 
no authority supporting this view, and its adoption not 
only would violate Congressional intention, but also would 
raise serious questions under the United States Consti- 
tution and under treaty obligations with both the Nether- 
lands and Norway. 


3. Appellant was not “doing business” or “ander the 
control” of any person or persons resident in Germany 
within the meaning of the Trading with the Enemy Act. 
There are material issues of fact herein which should be 
determined only after a trial on the merits. Congress 
intended, and the Supreme Court has decided, that “doing 
business” for the purposes of vesting property means 
active participation and overt conduct in business within 
Germany, not merely the ownership of stock or other 
forms of investment in German corporations acquired 
prior to the war. There is nothing in the record to show 
that appellant was more than a holding company of assets, 
consisting almost entirely of securities of a Canadian 
corporation which had money and American stocks on 
deposit in the United States. There is nothing in the 
record to show that appellant participated in any business 
conducted by the German companies in which it may have 
had a financial stake. There is also nothing in the record 
to show that appellant was “controlled” by German resi- 
dents. On the contrary, the record shows that appellant 
was owned by citizens of Norway who were involuntary 
residents of Germany. Any German ownership and re- 
sultant control were terminated on May 18, 1939, when the 
former German owner transferred appellant’s stock and 
indebtedness to Norwegian citizens. 


ARGUMENT 
I 


In equity and good conscience the defendant should 
not be heard to say that the plaintiff is ineligible to 
sue under §9(a) for any reason other than one which 
would render it ineligible as a claimant under §32(a). 


Section 9(a) of the Trading with the Enemy Act au- 
thorizes the administrative return of vested property to 
non-enemies, and gives to non-enemies a judicial remedy 
to compel the return of their property. 


Section 32(a) of the Trading with the Enemy Act also 
authorizes the administrative return of vested property 
to non-enemies, and to certain categories of enemies, as 
well. No judicial remedy, however, is provided for 
claimant’s eligible for the return of their property solely 
under §32(a). Schilling v. Rogers, 363 U. S. 666 (1960). 


The refusal of the defendant’s predecessor to consider 
the plaintiff’s administrative claim, and his “disallowance” 
of it, on the grounds set forth in his letter of January 10, 
1958 (JA 103a) were tantamount to a ruling and repre- 
sentation that the plaintiff’s standing in an action under 
§9(a) would be no different, and certainly no less favor- 
able, than its standing in a proceeding under §32(a). As 
a claimant under Section 32(a), the plaintiff would be 
eligible for return notwithstanding its incorporation in the 
Netherlands. In these circumstances, it seems clear that 
it is unconscionable for the defendant to urge in this suit 
in equity that the plaintiff is ineligible to sue because of 
its Netherlands incorporation. To permit the defendant 
to prevail on this ground would be to countenance a 
cynical disregard by the Attorney-General of the Con- 
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gressional policy made plain by Section 32, and would 
make this court a party to an unconscionable “mouse- 
trapping” of claimants who may. be eligible for return 
under Section 32 but not under Section 9(a). 


That this is, in substance, a suit against the United 
States is of no moment. 


“The equitable claims of the state or of the United 
States are no stronger than those of an individual 
under like circumstances, and a state or the United 
States may waive a claim and be estopped from the 
assertion of a claim under circumstances that would 
estop an individual from the assertion of a similar 
claim.” 


United States v. Denver & R.G.W.R. Co., 16 F. 2d 374, 376, 
(Sth Cir. 1926). 


No more than any other litigant may the United States 
have it “both ways.” U. S. v. Katz Drug Co., 150 F. 2d 
681, 686 (Sth Cir. 1945). Moreover, waiver and estoppel 
are effective against the United States if predicated upon 
lawful acts of its agents acting within the scope of their 
authority. See, e.g., United States v. Shainfine, 151 F. 
Supp. 586 (E.D. Pa. 1957); United States v. Capitol 
Transit Co. 108 F. Supp. 348 (D.D.C. 1952); Knapp- 
Monarch Co., v. Commissioner of Internal Revenue, 139 
FP. 2a 863, 864 (Sth Cir. 1944; Dayton Airplane Co. Vv. 
United States, 21 F. 2d 673, 674-676 (6th Cir. 1927); 
Walker v. United States, 139 F. 409, 411-415 (D. Ala. 
1905), aff'd, 148 F. 1022. 


Thus, in the Knapp-M onarch Co. ease, the court although 
finding that the elements of estoppel were not there 
present, nevertheless recognized “the rule that under 
proper circumstances an estoppel may be effected against 
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the Government by the act of its agent acting within the 
scope of his authority.” (139 F. 2d at 864). 


Accordingly, if it was within the authority of the de- 
fendant’s predecessor as Attorney General of the United 
States to “disallow” the plaintiffs claim under Section 
32 and to “remit” the plaintiff to a suit under Section 9 
(a), solely “to avoid * * * delay and expense,” the de- 
fendant is effectively estopped from asserting, or the 
defendant’s predecessor has waived any right to assert, 
in this §9(a) suit that the plaintiff is ineligible to main- 
tain it, except on a ground that would have made the 
plaintiff an ineligible claimant under Section 32. If, on 
the other hand, the defendant was without authority to 
“disallow” plaintiffs claim under Section 32 for the 
reason set forth in the communication to the plaintiff of 
January 10, 1958, the order below should be reversed, 
with directions that the defendant promptly reinstate 
plaintiff’s claim under Section 32 and proceed with it to 
a conclusion. 


Il a 


In 1951, when its property was vested, plaintiff was 
not an “enemy” by reason of its incorporation in the 


Netherlands. 


Section 9(a) of the Trading with the Enemy Act pro- 
vides that “any person not an enemy or ally of enemy” 
may institute a suit for the recovery of property seized 
by the Alien Property Custodian. In order to “give effect 
to its remedial purpose,” Section 9(a) should be broadly 
and flexibly constructed. Becker Steel Co. v. Cummings, 
296 U.S. 74, 80 (1935); Clark v. Uebersee Finanz-Korp., 
332 U.S. 480, 487 (1947). Under this section, an action 
for the recovery of vested property may be brought im- 
mediately after the vesting. 
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The only authorities support the view that the claimant’s 
status at the time of vesting is determinative of the right 
to maintain a recovery action under §9(a). In Kotohira 
Jinsha v. McGrath, 90 F. Supp. 892, 896 (D. Hawaii 1950), 
the court looked to the status of the claimant on the 
vesting date in order to determine whether the claimant 
was entitled to recovery under Section 9(a). 


See also Buddeberg v. Sutherland, 15 F. 2d 605 
(D.C. Cir. 1926) ; 62 Yale L. J., 1210, 1219 (1953) ; 
62 Harv. L. Rev., 721, 752 (1949). 


No case has been found which is authority for the con- 
trary conclusion. In Swiss National Insurance Co. v. 
Miller, 267 U.S. 42 (1925) relied on by defendant below, 
it was admitted that the plaintiff was doing business in 
Germany and was an enemy at the time of seizure. In 
rejecting plaintiff's argument that its subsequent cessation 
of business in Germany and the end of the war made it 
eligible for recovery under §9(a), the court adopted the 
construction that the claimant’s status at the time of 
vesting controls a claimant’s right to maintain an action 
under §9(a). 


In a 1943 article, John Foster Dulles, referring to the 
Swiss Insurance case (28 Cornell L.Q., 245, 256) concluded 
that no right to return exists: 


“i¢ between the date of seizure and the date of 
claim the status of the abave has changed so that he 
has ceased to be an ‘enemy.’ Such a section operates, 
the Supreme Court has held, only to give relief if the 
original seizure was erroneous on the basis of the 
facts then existing.” 


The crucial distinction between a change in enemy 
status subsequent to vesting and lack of enemy status at 
the time of vesting is illustrated by the recent case of 
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Bank Voor Handel en Scheepvaart N. V. v. Kennedy, 
288 F. 2d 375 (February 23, 1961), cert. denied, 29 U.S. 
Law Week 3378 (June 20, 1961). That case involved six 
related actions by five Netherlands corporations and one 
Swiss corporation under §9(a) for the recovery of vested 
property (Appellant’s Brief 3-4). The defendant moved 
for an order under Rule 12(b) dismissing the complaints 
of the five Netherlands corporations on the ground that 
they were enemies by virtue of their incorporation in 
Holland. The property in question had been vested by 
the Alien Property Custodian in 1942, 1943, 1946 and 1947 
(Scheepvaart JA 54). At the opening of oral argument 
on the motion, the defendant voluntarily withdrew its 
motion as to property vested after 1945, the time when the 
enemy occupation of the Netherlands had ended. (Scheep- 
vaart JA 54; Appellants’ Brief 4). The district court 
granted defendant’s motion as so modified from the bench 
at the close of oral argument and wrote no opinion. 


On the plaintiff’s appeal to this court, the question 
presented by the Government was whether the district 
court had jurisdiction to hear an action under §9(a) by a 
Netherlands corporation to recover property which had 
been vested in 1942 and 1943 when that country was oc- 
eupied by the Germans. In its brief in this court (p. 8) 
the Government argued that the statute defined the plain- 
tiffs as enemies for the following reason: 


“The appellants as corporations incorporated in 
the Netherlands and doing business there at the time 
their property was vested in 1942 and 1943 are 
enemies at the time of vesting of their property within 
the literal text of the statute.” [Italics added.] 


No argument was made that the plaintiffs were enemies 
at the time of the further vesting of their property in 
1946 and 1947. The Government (Scheepvaart Appellee’s 
Brief 10) argued that a change of status after the vesting 
of property could not be made the basis for eligibility to 
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sue under §9(a). Since the appellants were technical 
enemies when their property was vested because of the 
enemy occupation of their homeland, the Government 
contended that they were not eligible to bring a §9(a) 
action. 


The Government did not attempt to argue that the ap- 
pellants remained enemies after 1945 solely because of 
their Netherlands incorporation. In fact, the withdrawal 
of so much of its motion as related to property vested 
after 1945 shows that the Government recognized that it 
could not argue that appellants were disqualified, solely 
because of their Netherlands incorporation, to recover 
property vested after the oceupation of Holland had termi- 
nated. 


Nevertheless, despite its action in that case, the Govern- 
ment is attempting to bar from this Court all citizens of 
occupied nations regardless of the time of vesting, and 
even though, as in this case, an allied government is func- 
tioning once again free from German control. 


In Scheepvaart, the Court of Appeals affirmed the lower 
court on the ground that appellants were enemies when 
their property was vested, and therefore ineligible to sue. 
This court’s decision related only to property vested in 
1942 and 1943 during the period of enemy occupation. 
The decision did not involve that portion of the actions 
related to the property which had been vested after the 
occupation. Accordingly, this court’s decision in Scheep- 
vaart does not compel the granting of defendant’s motion 
herein. Instead, in view of the foregoing, it indicates 
that defendant’s motion should have been denied. 


The definition of “enemy” in §2(a) of the Trading with 
the Enemy Act includes individuals resident within enemy- 
occupied territory and corporations incorporated within 
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such territory. However, the inclusion of such persons 
and corporations was based on the war-time necessity of 
depriving the enemy of the use of such property, and on 
the desirability of protecting the rights of the owners 
during the period of occupation. (Hearings before Sub- 
com. of Senate Commerce Comm. on H.R. 4960, 65th 
Cong., 1st Sess. 1917, p. 187; see Miller v. United States, 
78 U.S. (11 Wall.) 268, 306, 1870). It was not intended 
that such technical enemies were to remain classified as 
enemies after the end of enemy occupation. 


Accordingly, the definition of “enemy” in §2(a) of the 

Tading with the Enemy Act should not be construed_to 
continue to apply to pers corporations within occu- 

r tory has ceased, Such “technical enemy” status should be 

; deemed to exist”only during the actual period of enem 
occupation. An interpretation of the Act which would 
Glassity’ mh ally as an “enemy” even after the end of 
enemy occupation would be justified only by a clear ex- 


pression of Congressional intent. No such intent can be 
found in the Act. 


There are few cases on this point because the Govern- 
ment hag never raised this argument before and because 
the post-war Congressional policy has favored the return 
of non-German property. These few cases support plain- 
tiff’s position that its status as an “enemy”, by reason of 
the German occupation of Holland, ended in 1945 when 
such occupation ended. 


In 1943, a French corporation was held to be an 
“enemy” because of the German occupation of France 
and therefore disqualified from suing on a private con- 
tract because of the prohibition of §7(b) against suits by 
enemies. Drewry v. Onassis, 266 App. Div. 292, 42 N.Y.S. 
2a 74 (1943). However, in 1946, after the enemy occupa- 
tion had ended, the same plaintiff was allowed to reinstate 
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the same action in New York. Drewry v. Onassis, 188 
Mise. 912, 69 N.Y.S. 2d 850, aff'd. 272 App. Div. 870, 72 
N.Y.S. 2d 262 (1947). In response to defendant’s argu- 
ment in the second suit that plaintiff was an enemy and 
barred from suit, the court held that: 


“.. France ceased to be an enemy, when it was no 
longer occupied by the military forces [of Ger- 
many] ...” 


Therefore, the court concluded that after the liberation 
the plaintiff “was no longer an enemy within the meaning 
of the Trading with the Enemy Act.” 


Plaintiff obviously was not an enemy of the United 
States in 1951 by reason of its Netherlands incorporation 
or by reason of doing business in Holland. The Nether- 
lands, which had been our wartime ally, was then our 
peacetime friend. Any construction of the Trading with 
the Enemy Act which would declare plaintiff to be an 
enemy in 1951 should not be adopted by this court. In- 
stead, the Act should be construed to mean that plaintiffs 
status as a technical enemy because of its Netherlands 
incorporation terminated in 1945 when Holland was lib- 
erated from German forces. 


Accordingly, under the principle that the state of facts 
at the time of vesting determines the claimant’s right to 
bring a §9(a) action, plaintiff as a Netherlands corpora- 
tion is clearly entitled to maintain this action. If plain- 
tiff can prove that it was free from “enemy taint”, it is 
entitled to the return of the property vested by defend- 
ant’s predecessor in 1951. 


Plaintiff’s property was not vested because of its Neth- 
erlands incorporation. Vesting Order 16480 (JA 8a) 
was issued pursuant to a determination that plaintiff was 
owned or controlled by persons within Germany and 
therefore was a “national of a designated country (Ger- 
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many).” Plaintiff's claim was disallowed and plaintiff 
was remitted directly to its judicial remedy under Section 
9(a), instead of to an administrative hearing, in order to 
avoid the “delay and expense of a double set of hear- 
ings” (JA 103a). Obviously, it was not thought by either 
side that plaintiff's Netherlands incorporation barred its 
right to sue under §9(a). The Government’s argument 
now that plaintiff is barred from suit because of its Neth- 
erlands nationality is patently an afterthought. It should 
be summarily dismissed by this Court. 


The construction of the Act urged by the defendant and 
apparently accepted by the lower court should be rejected 
for the further reason that such a construction necessar- 
ily raises grave constitutional questions, which can be 
avoided by adopting the construction suggested by 
plaintiff. Central Union Trust Company v. Garvan, 254 
U.S. 554 (1920); Stoehr v. Wallace, 255 U.S. 239, 245-246. 
Application of the Act to deny nationals of friendly 


allies, such as plaintiff, the remedy provided by §9(a) 
solely because of their nationality, as suggested by de- 
fendant, would necessarily run afoul of constitutional 
objections. See Brownell v. Ketcham Wire & Mfg. Co., 
211 F. 2d 121, 127 (9th Cir. 1954); Kaufman v. Societe 
Internationale, 343 U.S. 156, 159 (1952). 


Guessefeldt v. McGrath, 342 U.S. 308 (1951), holds that 
§39 of the Trading with the Enemy Act, which denies 
recovery to German nationals, only bars such recovery 
if that person is otherwise ineligible to bring suit under 
§9(a). Any other interpretation was viewed as raising 
serious constitutional problems. Ex parte, Kawato, 317 
U.S. 69, holds that access to American courts must be 
given to an enemy citizen even though such citizen is 
interned. It would indeed be anomalous to hold that no 
constitutional issue is raised under the Fifth Amendment 


20 


in refusing judicial relief to a Netherlands corporation 
whose propery was vested long after the end of the 
German occupation; or in denying a hearing to such a 
corporation as to Government allegations of enemy taint 
or control. 


In Societe Internationale v. Rogers, 357 U.S. 197, 211 
(1958) the Supreme Court recently stated as to the con- 
stitutional problems: 


«| . Past decisions of this Court emphasize that 
this summary power to seize property which is be- 
lieved to be enemy-owned is rescued from constitu- 
tional invalidity under the Due Process and Just 
Compensation Clauses of the Fifth Amendment only 
by those provisions of the Act which afford a non- 
enemy claimant, a later judicial hearing as to the 
propriety of the seizure. See Stoehr v. Wallace, 255 
U.S. 239, 245-246; Guessefeldt v. McGrath, 342 U.S. 
308, 318; cf. Russian Volunteer Fleet v. United States, 
282 U.S. 481, 489.” 


See also Clark v. Uebersee Finanz-Korp., 332 U.S. 480, 
489 (1947) ; Buddeberg v. Sutherland, 15 F. 2d 605 (1926). 
Thus, to avoid such problems, the correct construction of 
§9(a) should be that “any person not an enemy or ally of 
enemy” at the time of the vesting of its property may sue 
to recover vested property. The constitutional objections 
inherent in defendant’s construction can and should be 
avoided by adopting the construction suggested above 
which would preclude the unfair and unjustifiable result 
the Attorney General seeks to attain here. 


Defendant’s position in this case is also quite contrary 
to its obligations under its Treaty of Friendship with 
Norway effective June 5, 1928, 47 Stat. 2135, and its 
Treaty with the Netherlands, effective December 5, 1957, 
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8 UST 2043, T.I.A.S. 3942. Article I of the Treaty with 
Norway reads in part as follows: 


“The nationals of each High Contracting Party 
shall enjoy freedom of access to the courts of justice 
of the other on conforming to the local laws, as well 
for the prosecution as for the defense of their rights, 
and in all degrees of jurisdiction established by law. 

The nationals of each High Contracting Party 
shall receive within the territories of the other, upon 
submitting to conditions imposed upon its nationals, 
the most constant protection and security for their 
persons and property, and shall enjoy in this respect 
that degree of protection that is required by inter- 
national law. Their property shall not be taken 
without due process of law and without payment of 
just compensation.” 


The position of the defendant in this case is to render 
the foregoing provisions of the two treaties in question 
meaningless and to bar the recovery by citizens of such 
countries as Norway, the Netherlands, France and other 
occupied countries of property vested by this country 
even when the vesting of such property took place after 
the termination of the enemy occupation. 


Il 


Plaintiff was not engaged in “doing business 
within” enemy territory during the war. 


The affidavit of Walter T. Nolte (JA 18a-26a) in sup- 
port of defendant’s motion attempts to show that plaintiff 
was doing business within Germany during World War 
II and therefore is barred from suit under §9(a) for that 
reason. The affidavit falls far short of proving that La 
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Mola was doing business within Germany within the 
meaning of the Trading with the Enemy Act. La Mola 
was incorporated and domiciled in the Netherlands and 
had its sole place of business there. It had no branch or 
agency in Germany. Its only connections with Germany 
during the war were certain investments and loan agree- 
ments, all made prior to the war. 


The evidence in defendant’s affidavit shows only that 
plaintiff owned all or a portion of the stock of four cor- 
porations located in Germany (JA 18a-19a). It is signi- 
ficant that plaintiff valued these investments on its books 
during the war at the nominal value of one florin (JA 
93a). The only income which plaintiff received from 
these corporations during the war was one dividend pay- 
ment of 1,900 florins received on January 7, 1942 (JA 
26a). Defendant does not allege that plaintiff received 
any other income from its German investments during the 
war. It is not alleged in the Nolte affidavit that plaintiff 
had any active management or control of these invest- 
ments or that plaintiff carried on any activities with 
respect to them in Germany. The fact that the German 
corporations were allegedly engaged in war production 
(JA 18a) cannot be attributed to plaintiff which had no 
control over them during the war. 


However, as its only item of factual evidence on this 
point, the affidavit states that in 1951, six years after the 
end of hostilities, plaintiff was assisting Tim-Unitas in 
the reconstruction and readjustment of its balance sheets 
(JA 27a). If anything illustrates the weakness of de- 
fendant’s argument that plaintiff was doing business 
within Germany, surely the lack of any evidence whatso- 
ever, except one isolated instance of accounting assistance 
in 1951, does so. 
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The Foregoing Activities Are Not Sufficient to Constitute 
Doing Business Within the Meaning of the Trading 
With the Enemy Act 


In 1917, the draftsman of the Trading with the Enemy 
Act testified that the phrase concerning “doing business” 
in §2(a) was intended to incorporate the meaning given 
to these words by the Supreme Court. He stated that 
the term was entirely distinct from doing business with a 
German citizen. In his words, “doing business within”, 
meant having a branch or agency within the territory 
(Hearings before Subcommittee of the Senate Committee 
on Interstate and Foreign Commerce H. R. 4960, 65th 
Cong. 1st Sess. pp. 134, 136-137). Thus, Assistant At- 
torney General Charles Warren, the author of the bill 
which became the Act, testified on July 27, 1917: 


“In defining ‘enemy’ we used the words ‘doing busi- 
ness within such territory’—that is, doing business 
within Germany; and we used these words with in- 
tent, because the words ‘doing business within the 
State’, of course, have been construed many times by 
the Supreme Court. It is a very well recognized 
phrase and has a clearly defined legal meaning. ‘Doing 
business within’ Germany is, of course, different from 
doing business with a German citizen. I find, how- 
ever, that apparently that phrase has been misunder- 
stood by certain business men, and they regard doing 
business within Germany as synonymous with doing 
business with a German. Of course the two are 
entirely distinct .. . 


[Doing business within] means having a branch or 
agency within such territory . . - 


[We] use the words ‘doing business’ because those 
words have been given a definite meaning by the 
Supreme Court, and I was surprised to find that any- 
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one misunderstood them.” (Hearings before Sub- 
committee of the Senate Committee on Interstate 
and Foreign Commerce on H.R. 4960, 65th Cong. Ist 
sess., pp. 134, 136-7) 


Similarly, the Senate and House Committees, which passed 
upon the bill that became the Act, said with respect to the 
definition of “enemy” in Section 2: 


“Doing business within Germany, of course, means 
having a branch or agency actively conducting busi- 
ness within that country.” (H. Rept. 85, S. Rept. 113, 
65th Cong., 1st Sess.) 


The concept of “doing business within” enemy territory 
is entirely different from “trading with the enemy” as 
defined in the Act. Participation in the latter during the 
war by a corporation resident outside the United States 
did not render it an enemy. “Doing business within” is 
not defined in the Act whereas “trading” is extensively 
defined. The language of the Act itself indicates that it 
was intended that persons within the United States were 
prohibited except under license from trading with the 
enemy and persons resident outside the United States 
were prohibited from doing business within enemy terri- 
tory. If the two were not entirely separate concepts, 
“doing business” would have been defined to mean the 
same as “trading.” 


. Sutherland, Equity No. 42,058 (Sup. Ct. D. C. 1928) 
Judge Bailey held that it is the meaning given “doing 
business within” by the Supreme Court—stated in capsule 
form as “having a branch or agency”—which Congress 
intended when it employed the phrase in the definition 
of enemy in the Trading with the Enemy Act. The es- 
sence of the test of “doing business within” is that there 
must be that nature and degree of activity within the 


i In Compagnie Internationale de Produits Alimentaires 
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territory sufficient to imply the “presence” within the 
territory of the person engaged in it. No such implica- 
tion arises where a person not within such territory holds 
an investment or receives income from a prior arrange- 
ment within the territory. Cannon Mfg. Co. v. Cudahy 
Packing Co., 267 U.S. 333 (1925) ; International Shoe Com- 
pany v. Washington, 326 U.S. 310 (1945). Obviously, La 
Mola was not “present” in Germany in any way during 
the war. It had no activity or operations there. As the 
numerous Supreme Court cases indicate, plaintiffs mere 
stock ownership in, and loan agreements with, companies 
in Germany did not constitute doing business within Ger- 
many. The acts of a corporation cannot be attributed to 
its stockholder so as to constitute the latter’s “doing 
business within” the territory of the corporation. 


The case of Compagnie Internationale de Produits Ali- 
mentaires v. Sutherland, cited above, offers a close parallel 
to the instant case. The court held that a Swiss holding 
company was not doing business within enemy territory 
although it held the stock of numerous corporations or- 
ganized and operating in Germany and Austria; it voted 
its stock in such companies at stockholders’ meetings; it 
received dividends from them; and in general it exercised 
fully its rights as a stockholder and clearly had control 
of such companies. Notwithstanding these activities, 
which are much greater than plaintiff’s activities in the 
case at bar, the court held that plaintiff was not doing 
business within Germany. See also Uebersee Finanz- 
Korp. v. Clark, 82 F. Supp. 602 (D. C. 1949). 


It is significant that defendant below relied on only one 
case concerning doing business, viz: Swiss National In- 
surance Co. v. Miller, 267 U.S. 42 (1925). In that case 
the fact of doing business within Germany was undisputed. 
The plaintiff there conceded that it had been engaged in 
business in Germany during World War I. Swiss In- 
surance Co. is irrelevant here because La Mola was not 
doing business within Germany during World War II. 


IV 


Plaintiff was not an enemy because it has not, at 
any material time, ever been owned, controlled by, or 
acting for or on behalf of, persons in Germany. 


Defendant’s supporting affidavit attempts to show that 
plaintiff was an enemy as a result of enemy taint arising 
from ownership or control by persons within Germany 
(JA 30a-35a). At the very most, however, the defend- 
ant’s allegations serve only to indicate that the question 
of plaintiff’s enemy control or taint is a genuine issue of 
material fact, which cannot be appropriately decided on 
the present motion papers. The need for a full presenta- 
tion of all the evidence at trial is in fact demonstrated by 
the factual conflicts shown on this motion. 


Defendant’s affidavit admits, for the purpose of this 
motion, that E. F. Gutschow, a German citizen, volun- 
tarily transferred all of plaintiff’s outstanding capital 
stock and debt to Henrik and Kathleen Heegard, Nor- 
wegian citizens, on May 18, 1939 (JA 33a). It is true 
that the Heegards were present in Germany during the 
war, but their presence there was not voluntary. Under 
the act, as construed by numerous Supreme Court deci- 
sions, “voluntary” residence within enemy territory is 
required to constitute an “enemy”. Heegard was relieved 
of his business position at the start of the war, and re- 
quired to undertake forced farm labor. He could not 
have returned to Norway without leaving his wife and 
family behind as hostages and cooperating with the Quis- 
ling government (JA 110a). There is nothing in defend- 
ant’s affidavit to indicate that the Heegards were not 
involuntary residents of Germany. Certainly, there is 
nothing to foreclose plaintiff from proving such involun- 
tary residence. 
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Defendant also attempts to show control of plaintiff 
during the war by E. F. Gutschow, a German citizen. 
Defendant recites three letters involving Gutschow con- 
cerning plaintiff’s loan to Tim-Unitas (JA 30a). Further, 
defendant’s affidavit attempts to show that Gutschow 
exercised control through plaintiffs managing director, 
Klopper. The only evidence presented in support of this 
conclusion is a letter from Klopper to Gutschow request- 
ing that the latter waive interest on the loan to plaintiff 
at a time when no official cognizance could be taken of the 
1939 transfer of the debt. Furthermore, defendant al- 
leges that Gutschow requested plaintiff’s balance sheets 
covering the years 1940-1943, and that these were later 
forwarded to him by plaintiff (JA 31a). But it is Hee- 
gard who acknowledged receipt of these (JA 113a). De- 
fendant would like the Court to conclude from this that 
Gutschow controlled La Mola beginning in 1929, and that 
such control continued to the end of World War II 
(JA 33a). The latter conclusion is entirely incorrect. 
Gutschow’s ownership and control of La Mola prior to 
1939 is totally immaterial. On May 18, 1939, as defend- 
ant’s affidavit admits, Gutschow transferred his entire 
interest in La Mola to Heegard and thereafter had no 
interest in, and exercised no control over, the affairs of 
plaintiff. Defendant’s affidavit is completely lacking in 
any evidence showing control by Gutschow or any other 
German after May 18, 1939. 


Plaintiff during the war was located in Amsterdam and 
was under the control of a managing director there. It 
was not controlled by, or on behalf of, any enemy. De- 
fendant’s affidavit fails to substantiate the allegation that 
there was any such enemy control. At present, because 
of defendant’s contentions, this is a disputed factual issue. 
However, plaintiff should be allowed the opportunity of a 
full and fair trial in order to prove that it was free from 
any enemy control or taint. 


Conclusion 


For the foregoing reasons it is respectfully submitted 
that Appellant has the right to a trial on the merits under 
Section 9(a) of the Trading with the Enemy Act; that the 
Court below has jurisdiction of the subject matter; and 
that the order granting summary judgment below should 


be reversed. 
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COUNTERSTATEMENT OF THE CASE 


The appellant is a Netherlands corporation whose prop- 
erty was vested under the Trading with the Enemy Act 
(JA 8-12). The instant suit for the return of the seized 
property was filed pursuant to the provisions of Section 
9(a) of that Act. The complaint (JA 4) alleged that the 
appellant was not an “‘enemy’”’ within the meaning of the 
statute and was accordingly entitled to a return. The 
defendant moved for summary judgment on the ground 
that appellant was an “‘enemy’’ with no standing to sue 
in that (1) ‘‘plaintiff was a corporation incorporated in 
the Netherlands while Holland was oceupied by Germany 
and Germany was at war with the United States,’’ (2) 


(2) 
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‘plaintiff was, throughout World War II, a corporation 
incorporated outside the United States and doing business 
within both Holland and Germany,’’ and (3) ‘‘as a result 
of ‘enemy taint’ because plaintiff was owned and con- 
trolled by persons in Germany throughout World War II” 
(JA 15-16). The District Court granted the defendant’s 
motion for summary judgment (JA 116). 

Since this case turns solely upon the question of the 
appellant’s standing to sue under Section 9(a) of the 
Act, it is important to consider the material and undis- 
puted facts underlying the government’s motion in the 
District Court. Since prior to World War II the appellant 
has owned all of the capital stock of Tim-Unitas, G.m.b.H., 
a Berlin firm, formerly known as Ludwig Spitz & Co., 
G.mb.H. (JA 18, 38). Tim-Unitas manufactures calculat- 
ing machines and precision instruments, and during World 
War II converted to war production, including production 
in connection with the ‘‘Jaegerprogramm (Nordpol)’’ 
[fighter plane program (north pole)] (JA 18, 76-92). 
Additionally, the appellant owned at all material times 
all of the stock of Gutschow & Co., G.m.b.H., in Berlin; 
50% of the shares of Max Glausch, G.m.b.H., in Dresden; 
and 200,000 shares of Uluguru Mica Co., an East African 
company with offices in Berlin (JA 18-19, 23-27, 36-46). 
Prior to and throughout World War II the appellant made 
loans to its subsidiaries and others in Germany, collected 
interest and repayments of principal, and borrowed large 
sums from persons in Germany (JA 19-20). One of the 
loans was made in 1939 to its wholly-owned German sub- 
sidiary, Ludwig Spitz & Co. for 83,000 Reichsmarks. Under 
the agreement the borrower was made liable to the full 
extent of its assets for repayment of the loan and interest 
at 2% per annum (JA 19-20, 47-49). Correspondence be- 
tween the appellant and its German subsidiary was carried 
on throughout the war, and by the end of 1944 the appel- 
lant’s records show a balance in favor of the appellant 
in the amount of 40,000 RM (Reichsmarks) plus accrued 
interest of 460 RM (JA 19-20, 50-66). The appellant also 
gave powers of attorney to persons in Germany to vote 
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its shares in the German companies and to represent it 
at general meetings of the shareholders of those companies 
(JA 19). Required by the occupation authorities in Hol- 
land in 1943 to make declarations concerning its business 
activities, appellant stated that its main business was ‘‘par- 
ticipation in other concerns,’’ that its own creditors ‘‘are 
current-account creditors receiving interest,’’ that it did 
a minor business in importation of sewing machines, and 
that it gave credits to other business enterprises. Appel- 
lant inquired whether it belonged by reason of its principal 
activities ‘‘in the Trade Group, Trading Banks.’’ Appel- 
lant was informed that it came within the banking classi- 
fication. Thereafter, on September 9, 1943, appellant ac- 
cepted the classification as a bank and added that it should 
probably be included in the group ‘‘commercial banks”’ 
(JA 22-23). 

E. F. Gutschow, a citizen and resident of Germany at 
all material times, acquired ownership and control of the 
appellant in or about 1929 (JA 27). The appellant alleges 
that ‘‘(s]ince May 18, 1939, all plaintiff’s outstanding 
capital stock has been owned by Henrik Heegaard’’ (JA 
4), a Norwegian citizen who resided in Germany through- 
out the war (JA 33, 109-110). The appellee has taken the 
position that whether the stock was validly transferred to 
Heegaard is of no consequence in this action since Heegaard 
spent the entire period of the war in Germany; that even 
had he been in Norway instead of Germany he would still 
have been within enemy-occupied territory which is the 
same as enemy territory for purposes of Section 9(a) of 
the Trading with the Enemy Act (JA 33). Moreover, the 
record indicates that Gutschow continued to control ap- 
pellant’s affairs to the end of World War II: Gutschow 
gave powers of attorney for voting appellant’s shares at 
appellant’s general meetings until those meetings were 
discontinued because of the war (JA 30); he was consulted 
regularly by the appellant’s managing director (JA 30) 
who addressed Gutschow in his correspondence as ‘‘Gen- 
eraldirektor’”? (JA 21, 67, 73); the appellant furnished its 
balance sheets regularly to Gutschow (JA 31, 73); the 
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balance due on appellant’s loan to Tim-Unitas was settled 
by the Gutschow Administrative Office (JA 30, 60); Gut- 
schow collected from Tim-Unitas for machinery obtained 
through the appellant (JA 23-24, 40); and when payments 
from the appellant’s wholly owned Canadian subsidiary, 
Leyden Company, Ltd.,2 were cut off, Gutschow waived 
interest on the appellant’s obligations to the Gutschow 
family from July 1, 1940 (JA 21-22, 67-73). The total 
interest cancelled for three years amounted to over 125,000 
florins (JA 22, 70). The appellant’s audit reports for 
1943, 1944, and 1945 conclude with a statement that the 
interest cancellation agreement with E. F. Gutschow pro- 
vides ‘‘that should in the future the interest due and in 
arrears from the Leyden Company be collected, the same 
amount will be applied as full or part payment of the 
interest, which has been cancelled on the accounts of the 
Gutschow family.”? (JA 24, 43). In 1945 interest obliga- 
tions of the Gutschows subject to reinstatement upon pay- 
ment by Leyden were in excess of 50% of appellant’s total 
assets of over 3 million florins (JA 25). 


STATUTE INVOLVED 


The pertinent provisions of the Trading with the Enemy 
Act, 40 Stat. 411, as amended, 50 U.S.C. App. 1 et seq., are 
as follows: 


Section 2. The word ‘‘enemy,”’ as used herein, shall 
be deemed to mean, for the purposes of such trading 
and of this Act— 


(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the ter- 
ritory (including that occupied by the military and 
naval forces) of any nation with which the United 
States is at war, or resident outside the United States 
and doing business within such territory, and any cor- 


1 The Canadian Company collected and transmitted income from 
securities in the United States which prior to World War I had 
been held directly by Gutschow (JA 27). 
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poration’ incorporated within such territory of any 
nation with which the United States is at war or in- 
corporated within any country other than the United 
States and doing business within such territory. 


Section 7(c). If the President shall so require any 
money or other property including (but not thereby 
limiting the generality of the above) patents, copy- 
rights, applications therefor, and rights to apply for 
the same, trade marks, choses in action, and rights and 
claims of every character and description owing or be- 
longing to or held for, by, on account of, or on behalf 
of, or for the benefit of, an enemy or ally of enemy not 
holding a license granted by the President hereunder, 
which the President after investigation shall determine 
is so owing or so belongs or is so held, shall be conveyed, 
transferred, assigned, delivered, or paid over to the 
Alien Property Custodian, or the same may be siezed 
by the Alien Property Custodian ; and all property thus 
acquired shall be held, administered and disposed of 
as elsewhere provided in this Act. 


Section 9(a). Any person not an enemy or ally of 
enemy claiming any interest, right, or title in any 
money or other property which may have been con- 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United 
States, or to whom any debt may be owing from an 
enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, as- 
signed, delivered or paid to the Alien Property Cus- 
todian or seized by him hereunder and held by him 
or by the Treasurer of the United States may file 
with the said custodian a notice of his claim under 
oath and in such form and containing such particu- 
lars as the said custodian shall require; and the 
President, if application is made therefor by the 
claimant, may order the payment, conveyance, trans- 
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fer, assignment or delivery to said claimant of the 
money or other property so held by the Alien Prop- 
erty Custodian or by the Treasurer of the United 
States, or of the interest therein to which the Presi- 
dent shall determine said claimant is entitled: Pro- 
vided, That no such order by the President shall bar 
any person from the prosecution of any suit at law 
or in equity against the claimant to establish any 
right, title, or interest which he may have in such 
money or other property. If the President shall not 
so order within sixty days after the filing of such 
application or if the claimant shall have filed the 
notice as above required and shall have made no ap- 
plication to the President, said claimant may insti- 
tute a suit in equity in the Supreme Court of the 
District of Columbia or in the district court of the 
United States for the district in which such claimant 
resides, or, if a corporation, where it has its princi- 
pal place of business (to which suit the Alien Prop- 
erty Custodian or the Treasurer of the United States, 
as the case may be, shall be made a party defendant), 
to establish the interest, right, title, or debt so claimed, 
and if so established the court shall order the pay- 
ment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States or the interest therein to which 
the court shall determine said claimant is entitled. 
If suit shall be so instituted, then such money or 
property shall be retained in the custody of the Alien 
Property Custodian, or in the Treasury of the United 
States, as provided in this Act [sections 1-6 and 7-39 
of this Appendix] and until any final judgment or 
decree which shall be entered in favor of the claim- 
ant shall be fully satisfied by payment or conveyance, 
transfer, assignment, or delivery by the defendant, 
or by the Alien Property Custodian, or Treasurer 
of the United States on order of the court, or until 
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final judgment or decree shall be entered against the 
claimant or suit otherwise terminated. 


° * * * * 


Section 12. * * * After the end of the war any claim 
of any enemy or of an ally of enemy to any money 
or other property received and held by the alien prop- 
erty custodian or deposited in the United States Treas- 
ury, shall be settled as Congress shall direct * * °. 


SUMMARY OF ARGUMENT 


Under the Trading with the Enemy Act, suit may be in- 
stituted for the return of vested property by a claimant 
who is “‘not an enemy or ally of enemy’’ (Section 9(a)). 
Appellant N. V. Handelsbureau La Mola, a Netherlands 
corporation, is an ‘‘enemy’’ and ineligible to sue under 
Section 9(a), because during the war 


1) it was incorporated in enemy-occupied territory 
(Holland) ; 
2) it was doing business in enemy territory (Germany) 


and enemy-occupied territory (Holland) ; 
3) it was owned and controlled by persons resident in 
enemy territory (Germany). 


The definition of ‘‘enemy’’ in Section 2 expressly in- 
cludes any corporation incorporated in enemy-occupied 
territory and any foreign corporation doing business in 
enemy and enemy-occupied territory. In addition, any 
corporation owned or controlled by persons residing in 
enemy territory is affected by ‘‘enemy taint’’ and, accord- 
ing to the Supreme Court’s construction of the Act, is 
included within the definition of enemy in Section 2. 

The undisputed facts in the record demonstrate clearly 
that appellant was incorporated and doing business in 
Holland during the German occupation; that appellant was 
doing business in Germany directly and through its wholly 
and partially owned German subsidiaries; that appellant 
was, at all times material, owned and controlled by per- 
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sons resident in Germany throughout the war. Therefore, 
appellant is an ‘‘enemy”’ within the meaning of the Act 
and ineligible to sue under Section 9(a). 


ARGUMENT 
I 


A Corporation Incorporated in Enemy-occupied Territory Is 
an “Enemy”, Ineligible to Sue Under Section 9(a) 


The statutory remedy conferred by Section 9(a) is lim- 
ited to ‘‘[a]ny person not an enemy or ally of enemy * * *.’”? 
An ‘“‘enemy”’ as defined in Section 2 includes, inter alia, 
(1) persons of any nationality resident ‘‘within the ter- 
ritory (including that occupied by the military and naval 
forces) of any nation with which the United States is at 
war’’ and (2) corporations organized or doing business 
‘<within such territory.’’ The appellant is a corporation 
incorporated in the Netherlands while the Netherlands was 
oceupied by Germany. The appellant is, therefore, an 
“‘enemy”’ under this definition. 

Appellant contends (Br. 17-18) that since the Nether- 
lands is no longer enemy-occupied territory, the term 
‘enemy’? in Section 9 of the Trading with the Enemy Act 
should be interpreted so as to accord it a right to sue for 
return of its property. 

The Act’s definition, however, makes no distinction be- 
tween those who are personally hostile and those who are 
sympathetic to the United States. Nor does it draw dis- 
tinctions based upon nationality or citizenship. The test 

2“Enemy” property shall be returned only “as Congress shall 
direct.” Section 12. 

3 Indeed, the belligerent right to take property of those subject 
to enemy control has never been deemed limited to those who are 
personally hostile or who are affiliated by citizenship or nationality 
with the enemy country. In Miller v. United States, 11 Wall. 268, 
305-306, the Supreme Court stated: 


«es * * The confiscation is not because of crime, but be- 
cause of the relation of the property to the opposing belligerent, 
a relation in which it has been in consequence of its ownership. 
It is immaterial to it whether the owner be an alien or a 
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is residence or incorporation within enemy or enemy- 
oceupied territory, and the property of an American citi- 
zen who is resident there is subject to vesting no less 
than that of one who is both a national and resident of the 
territory. Section 2(a), it has been stated, ‘‘was intended 
to have specific application to any individual regardless 
of his nationality or citizenship and even if a citizen of 
the United States, if he was a resident within a territory 
of any nation with which.the United States was at ‘war.’’ 
United States v. Krepper, 159 F. 2d 958, 966 (C.A. 3), 
certiorari denied, 330 U.S. 824. See, also, Feyerabend 
v. McGrath, 89 App. D.C. 34, 189 F. 2d 694. 

It is significant that Congress had provided in Section 
2 a single definition of ‘‘enemy’’, both for purposes of 
authorizing the Custodian ‘ to sequester property (section 
7(c) and for purposes of authorizing a suit for its return 
(section 9(a)).> By virtue of its Netherlands incorpora- 
tion, appellant is a ‘‘technical enemy’’ (a person whose 
only affiliation with the enemy is that it was incorporated 


friend, or even a citizen or subject of the power that attempts 
to appropriate the property. In either case the property may 
be liable to confiscation under the rules of war. It is cer- 
tainly enough to warrant the exercise of this belligerent right 
that the owner be a resident of the enemy’s country, no mat- 
ter what his nationality. The whole doctrine of confiscation 
is built upon the foundation that it is an instrument of 
coercion, which, by depriving an enemy of property within 
reach of his power, whether within his territory or without it, 
impairs his ability to resist the confiscating government, while 
at the same time it furnishes to that government means for 
carrying on the war. * * * 


See, also, The Benito Estenger, 176 US. 568; The Venus, 8 Cranch 
253; Juragua Iron Co. v. United States, 212 US. 297; Society for 
the Propagation of the Gospel v. Wheeler, Fed. Cas. No. 13,156. 

4 The term “Custodian” is used to refer both to the Alien Prop- 
erty Custodian and to his successors. 

5 Sections 2, 7(c) and 9(a) were enacted as part of the original 
1917 Act. The vesting power was expanded during World War II, 
but the right to sue for return was still barred to those who were 
Section 2 “enemies.” See Clark v. Uebersee Finanz-Korporation, 
332 U.S. 480. 
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within territory subsequently occupied by the enemy). In 
Section 32 Congress has provided an administrative remedy 
for ‘‘technical enemies’’.® The literal language of Sec- 
tion 9(a)—which bars ‘Cenemies”’? as defined in Section 
2—cannot be judicially modified to permit suit by ‘‘tech- 
nical enemies”. This seems particularly clear when it 
is considered that Congress, in enacting Section 32 in 
1946, explicitly recognized that the Trading with the Enemy 
Act denied ‘‘technical enemies’’ the right to file suit. As 
the relevant committee report stated (H. Rep. 1269, 79th 
Cong., 1st Sess., pp. 1-2), the new legislation authorizing 
administrative return to those who were merely ‘‘technical 
enemies’? was adopted because ‘‘present law does not 
permit a return of the property of even these technical 
‘enemies’.’”’? See Guessefeldt v. McGrath, 342 U.S. 308, 314 
315, in which the Supreme Court observed, ‘‘Section 32 
of the Trading with the Enemy Act ° ° ° as * * * enacted 
after World War II, provided for administrative returns 
of property to certain classes of ‘technical’ enemies who 
were ineligible to bring suit under Section 9(a).’’ See, also, 
McGrath v. Zander, 85 App. D.C. 334, 177 F. 2d 649, 652. 
The statutory bar cannot possibly be characterized as in- 
advertent. 

The decision of this Court in Bank voor Handel en Scheep- 
vaart v. Kennedy, App. D.C. , 288 F. 2d 375, cer- 
tiorari denied, 366 U.S. 962, is squarely in point. In that 
case four Netherlands corporations, dissatisfied with the 
order disallowing their claims under Section 32, filed suit 
under Section 9(a) claiming to be non-enemies under the 
Act. This Court affirmed the dismissal below for lack of 
jurisdiction, holding that the definition of ‘‘enemy’’ in Sec- 
tion 2 covered the Netherlands corporations and therefore 
Section 9(a) gave them no right to sue. The Court quoted 


¢ Appellant takes the position (Br. 11) that it is entitled to a 
judicial remedy under Section 9(a) because its claim was dis- 
allowed under the Section 32 proceedings—a position directly con- 
trary the Supreme Court ruling in Schilling v. Rogers, 363 US. 
666. 
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from Schilling v. Rogers, 363 U.S. 666, 671, (— App. D.C., 
at —, 288 F. 2d, at 376): 


The only express provision in the Trading with the 
Enemy Act for recourse to the courts by those claim- 
ing the return of property vested during World War 
II is that contained in § 9(a). 


and concluded (ibid.) : 


This is a suit against the United States to which the 
United States has not consented. 


The same reasoning applies to the present appeal. Ap- 
pellant is a Netherlands corporation, dissatisfied with the 
order denying administrative relief under section 32, who 
though admittedly a ‘‘technical enemy’’ seeks relief under 
section 9. The Bank voor Handel decision, supra, authori- 
tatively determined that such relief is not available to the 
appellant.’ 

Faced with unambiguous statutory provisions and a 
settled line of decisions applying these provisions in ac- 
cordance with their plain terms, appellant maintains (Br. 
13-20) that the Act may not be applied to it after the ter- 
mination of hostilities, when Holland was no longer oc- 
cupied by German forces. 

The invalidity of appellant’s argument is apparent. The 
Vesting Order was issued on December 15, 1950. Nearly 
a year later, on October 19, 1951, Congress passed a Joint 


7 The letter so heavily relied upon by the appellant, which en- 
closed the order disallowing its claim, was a form letter which by 
its own terms was plainly addressed to those to whom a judicial 
remedy was available. It did not purport to create additional re- 
lief which Congress alone could create. Moreover, it is well 
established that the Government cannot be estopped by the acts 
of its agents. Wilber National Bank v. United States, 294 US. 
120; Swiss National Insurance Co. v. Crowley, 78 App. D.C. 1, 
136 F. 2d 265; Cummings v. Societe Suisse, 66 App. D.C. 121, 85 
F. 2d 287. 
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Resolution declaring the end of the war. This declaration 
reads in pertinent part as follows: 


Provided, however, that notwithstanding this reso- 
lution * * * any property or interest which prior to 
January 1, 1947 was subject to vesting or seizure un- 
der the provisions of the Trading with the Enemy Act 
of October 6, 1917 (40 Stat. 411), as amended, or which 
has heretofore been vested or seized under that Act, 

. shall continue to be subject to the provisions of 
that Act...’ [H.J. Res. 289, 65 Stat. 451.] 


Thus, the Congress made clear its intent with respect to 
the continued vesting of property under the Act although 
actual hostilities had ceased. The Supreme Court, more- 
over, has rejected as an ‘impossible construction”’ the sug- 
gestion that enemy status might change as a result of the 
termination of war, stating that ‘‘The word ‘enemy’ * * * 
of course refers to the person who or corporation which 
fulfilled the definition of enemy during the war.” 8 Swiss 
Insurance Co. v. Miller, 267 U.S. 42, 45 (involving a Swiss 
corporation which did business with Germany prior to the 
seizure of its property and contended that it ceased to be 
an enemy when it subsequently terminated the conduct of 
such business or, alternatively, when the war ended. See, 
also, Farmers’ Loan & Trust Co. v. Hicks, 9 F. 2d 848 (C.A. 
2), certiorari denied, 269 U.S. 583. 

In asking this Court to rule contrary to the Supreme 
Court’s interpretation, the appellant cites two cases (Br. 
14), neither of which supports appellant’s thesis. Kotohira 
Jinsha v. McGrath, 90 F. Supp. 892 (D. Hawaii), was 
based upon a finding that the Hawaiian corporate claim- 
ant, which had operated a Shinto shrine in Hawaii, had 
on December 7, 1941, ceased its operations. The court 
found no possible element of ‘‘control”’ from Japan dur- 
ing the war, and concluded that this Hawaiian corporation 


8A ppellant’s interpretation (Br. 14) is contrary to the Supreme 
Court’s language. 
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was not barred from suit under Section 9(a) by reason of 
“Cenemy taint’? (90 F. Supp., at 897). 

Nor is there support for appellant’s position in Budde- 
berg v. Sutherland, 56 App. D.C. 367, 15 F. 2d 605. That 
ease involved seizure of the property of an American resi- 
dent and citizen whose only contact with Germany was that 
thereafter, in 1920, she married a German citizen. In the 
words of this Court: ‘‘She was at no time, therefore, either 
before or after her marriage, an enemy or ally of an enemy 
within the meaning of the Trading with the Enemy Act’’. 
(56 App. D.C., at 368, 152 F. 2d, at 606.) The seizure of 
property of an American citizen under those circumstances 
was not within the contemplation of the Act. Contrary to 
the appellant’s interpretation, in neither case was the date 
of vesting determinative of enemy or non-enemy status; but 
in both cases the courts considered the entire period of the 
war. Appellant’s contention is not only devoid of support, 
but it runs directly counter to the recent ruling of this 
Court in Brownell v. Oemichen, 100 App. D.C. 214, 243 F. 2d 
637, certiorari denied 355 U.S. 842, (a suit to recover prop- 
try vested in 1947, 1950 and 1951). This Court held that 
the claimant there was an ‘‘enemy”’’ as defined in Section 
2 by virtue of her residence during the war in enemy ter- 
ritory, and the fact that two of the Vesting Orders had 
been issued after her return to the United States, did-not 
render her eligible to bring an action under 9(a). See also, 
National Savings & Trust Co. v. Brownell, 95 App. D.C. 
370, 222 F. 2d 395, certiorari denied, 349 U.S. 955. 

Appellant, therefore, is an enemy as defined in Section 
2 by reason of its incorporation in enemy-occupied terri- 
tory during the war. 

II 
A Foreign Corporation “Doing Business” Within Enemy or 

Enemy-Occupied Territory Is Ineligible to Sue Under Sec- 

tion 9(a) 

The appellant is an ‘‘enemy”’ not only by reason of its 
incorporation in enemy-occupied territory—as just demon- 
strated—but also because it was doing business in Germany 
and Holland throughout the war. 
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Under Section 2 of the Trading with the Enemy Act 
«|. any corporation incorporated within any country 
other than the United States and doing business within 
such territory’’ is an “enemy’’ (emphasis supplied). The 
proscribed area in the language of the Act (Section 2(a)), 
is “territory (including that oceupied by the military and 
naval forces) of any nation with which the United States 
is at war’’.® Accordingly, the fact that appellant was do- 
ing business in Holland throughout the war (JA 22-23, 37- 
46) would be sufficient to preclude a suit under Section 9(a) 
for return of its property. However, the appellant did not 
limit its business dealings to oceupied Holland, but was 
doing business in Germany as well. Under the doctrine 
of Swiss Insurance Co. v. Miller, 267 U.S. 42, it is therefore 
an ‘‘enemy”’ by definition. 

The following undisputed facts indicate the nature and 
extent of appellant’s business in Germany. At all times 
material the appellant has owned all the capital stock of 
the Berlin firm, Tim-Unitas, Gm.b.H. (formerly Ludwig 
Spitz & Co., G.m.b.H.) which manufactures calculating 
machines and precision instruments. During the war Tim- 
Unitas converted to war production, notably production 
on a fighter plane program (supra, p. 2). In addition, 
appellant owned 100% of the stock of Gutschow & Co., 
another Berlin firm engaged in manufacturing calculat- 
ing machines; 50% of the shares of Max Glausch, G.m.b.H., 
a pharmaceutical firm in Dresden; and 200,000 shares of 
Uluguru Mica Co., an East African Company with offices 
in Berlin through which it was doing business in Germany 
(zbid.). Appellant made loans to its subsidiaries and 
others within Germany, collected interest and repayments 


2See Bank voor Handel en Scheepvaart v. Kennedy, — App. 
D.C. —, 288 F. 2d 375, certiorari denied, 366 U.S. 962; Drewry 
vy. Onassis, 266 App. Div. 292, 42 N.YS. 2d 74; The Rita Maersk, 
32 F. Supp. 56 (D. Mass.) ; Stern v. Newton, 39 N.Y. 2d 593; 
Mumm Champagne v. Eastern Wine, 52 F. Supp. 167 (S.D. N.Y.); 
Meijer v. General Cigar Co., Inc., 81 N.YS. 2d 488; Public Admin- 
istrator of New York County v. McGrath, 104 F. Supp. 834 (S.D. 
N.Y.). 
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on the loans, and borrowed large sums from persons in 
Germany (supra, p. 2). Appellant gave powers of at- 
torney to persons in Germany to vote its shares in the 
German companies and to represent it at shareholders’ 
meetings (supra, pp. 2-3). Appellant was, therefore, doing 
business in Germany directly and through its subsidiaries. 
Through its wholly owned subsidiary appellant was con- 
tributing to the German war effort. 

The unqualified words ‘‘doing business within’’ set forth 
in Section 2(a) as definitive of enemy status are words 
of broad scope and application. The phrase has been con- 
strued many times by the Supreme Court and the lower 
courts. In a case arising under the revenue statutes, the 
Supreme Court stated, ‘‘ ‘business’ is a very comprehen- 
sive term and embraces everything about which a person 
can be employed’’, and it may be defined as ‘‘that which 
occupies the time, attention and labor of men for the pur- 
pose of a livelihood or profit.”” Flint v. Stone Tracy Co., 
220 U.S. 107, 171. See also, Von Baumbach v. Sargent 


Land Co., 242 U.S. 503, 517; Section Seven Corporation 
v. Anglim, 136 F. 2d 155, 158 (C.A. 9); Lyon Lumber Co. 
v. Harrison, 113 F. 2d 443, 446 (C.A. 7); American Invest- 
ment Securities Co. v. United States, 112 F. 2d 231, 234 
(C.A. 1); Page v. M. Rich & Bros. Co., 99 F. 2d 607, 610 
(C.A. 5). The Restatement of Conflict of Laws (Section 
167 (a)) states: 


Doing business is doing a series of similar acts for 
the purpose of thereby realizing pecuniary benefit, 
or otherwise accomplishing an object, or doing a single 
act for such purpose with the intention of thereby ini- 
tiating a series of such acts. 


Compagnie International des Produits Alimentaires v. 
Sutherland, Equity No. 42,058 (Sup. Ct. D.C.), relied upon 
by the appellant (Br. 24-25) was decided in a short memo- 
randum opinion on the authority of Cannon Mfg. Co. v. 
Cudahy Packing Co., 267 U.S. 333. In the Cannon case, 
the Supreme Court pointed out that use of a subsidiary 
does not necessarily bring the parent corporation into the 
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State for purposes of jurisdiction, absent express statu- 
tory provision. In other words, the court there refused 
to ‘‘pierce the corporate veil.’ The ruling has no appli- 
cation to the issue in the present case, viz., whether appel- 
lant was ‘‘doing business’’ in Germany through its sub- 
sidiaries. In the words of Mr. Justice Douglas in Clark 
vy. Uebersee Finanz-K orporation, 332 U.S. 480, 488: 


* * * the scheme of the Act when Behn, Meyer & Co. 
v. Miller [266 U.S. 457] *° was decided was to respect 
the corporate form, even though the enemy held all 
the stock of the corporate claimant... The 1941 amend- 
ment to §5(b) reflected a complete reversal in that 
policy. The power of seizure and vesting was extended 
to all property of any foreign country or national so 
that no innocent appearing device could become 2 
Trojan horse. 


In International Shoe Company v. Washington, 326 U.S. 
310 also cited by the appellant (Br. 25), the Supreme 
Court set forth the ‘‘minimum contacts”’ rule on ‘‘doing 
business’. As in this case, the appellant there insisted 
that its activities were not sufficient to manifest its ‘‘pres- 
ence’? in the State—that it had no branch there. The Court, 
however, ruled that it had certain ‘‘minimum contacts’’ 
within the State which satisfied the test of ‘‘doing busi- 
ness’’; that the corporation was therefore amenable to 
the jurisdiction. Plainly this case and the Cannon case, 
supra, provide no support for appellant’s argument that 
st was not ‘‘doing business’”’ within the meaning of the 
Trading with the Enemy Act (Br. 25). 

On the other hand, the Supreme Court has indicated 
in Guessefeldt v. McGrath, 342 U.S. 308, that under the 
Trading with the Enemy Act “doing business within’’ 
enemy territory means “having a substantial, not casual 
or transitory connection with it’’ (id., at 312, n. 4). And 


10 Holding that a friendly alien corporation was not an “enemy” 
under the World War I Act, although the majority of its stock- 
holders were German citizens. 
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as Judge Laws said, ‘‘[eJontributing to the resources of 
the enemy through supervising and encouraging the pro- 
duction of essential war materials in one enemy country, 
for shipment to another enemy country, constitutes the 
doing of business in enemy territory within the meaning 
of Section 2(a) of the Act.’? Uebersee Finanz-Korpora- 
tion v. Brownell, 133 F. Supp. 615, 620, affirmed, 100 App. 
D.C. 24, 244 F. 2d 789, certiorari denied 355 U.S. 878. Ap- 
pellant falls squarely within these tests of ‘‘doing busi- 
ness’? within enemy territory,’ and is for this additional 
reason barred from prosecuting a suit under Section 9(a). 


Til 


A Corporation Owned and Controlled By Persons in Enemy 
Territory Is an “Enemy” as a Result of “Enemy Taint” 


Appellant is a corporation owned and controlled by per- 
sons residing in Germany. Under the doctrine announced 
by the Supreme Court in Clark v. Uebersee Finanz-Kor- 
poration, 332 U.S. 480, a corporation owned or controlled 
by persons in enemy territory, is affected by ‘‘enemy taint’’, 
and ineligible to sue under Section 9(a). The 1941 amend- 
ment to Section 5 of the Act was adopted to cope with the 
problem existing during World War I when Germany and 
its allies developed various techniques for concealing enemy 
ownership or control of property which was ostensibly 
neutral or friendly.’* The 1941 amendment authorized 
seizure and vesting of ‘‘any property or interest of any 
foreign country or national thereof’. Sections (2) and 
9(a) were unchanged. The Supreme Court, (Uebersee case, 


11 Drewry v. Onassis, 69 NYS. 2d 850, cited by the appellant 
(Br. 17-18) is readily distinguishable in that the French corpora- 
tion’s enemy status was solely predicated upon its place of incor- 
poration; it was totally devoid of “enemy taint”, wholly owned by 
a British citizen and resident, and had ceased doing business in 
France prior to the occunation. Willenbrock v. Rogers, 255 F. 2d 
236 (C.A. 3) is distinguishable on the same grounds. In the pres- 
ent appeal, appellant was doing business in the proscribed areas 
and its “enemy taint” continued throughout the war. 

12 See H.Rep. No. 1507, 77th Cong., 1st Sess., p. 3. 
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supra) declared that the definition of ‘‘enemy”’ in Section 2 
must be construed as merely illustrative, not exclusionary, 
in order to carry out the purpose of the amendment, viz., 
to reach enemy interests masquerading under friendly or 
neutral fronts—but not to bar recovery by foreign interests 
having no possible connection with the enemy. The Su- 
preme Court in a later review, sub nom. Uebersee Finanz- 
Korp. v. McGrath, 343 U.S. 209, held that ‘‘[the peti- 
tioner’s] enemy taint was all but complete.’’* 

The facts of that case closely parallel those in the in- 
stant appeal. Uebersee Finanz-Korporation was a Swiss 
corporation, owned by a German national,"* which was do- 
ing business with Germany through its wholly owned 
Hungarian subsidiary. In this case appellant is a Nether- 
lands corporation, wholly owned and controlled by persons 
residing in Germany (either E. F. Gutschow or Henrik 
Heegaard), which was doing business in Germany. The 
appellant wholly owned two German firms and held sub- 
stantial shares in two additional firms all doing business 
in Germany. 

E. F. Gutschow, a German citizen and resident, owned 
and controlled appellant since prior to World War II. The 
appellant alleges that in 1939 Gutschow transferred all of 
the outstanding stock to his son-in-law Henrik Heegaard. 
Henrik Heegaard, however, resided with his wife in Ger- 
many from sometime prior to the alleged transfer until 
after the war (supra, p. 3). In other words, both Gut- 
schow and Heegaard resided in Germany throughout the 
entire duration of the war. Therefore, whether appellant 
corporation was owned or controlled by Gutschow or 
Heegaard, since both were residents of Germany, appel- 
lant’s suit must fail on account of enemy taint. 

Despite appellant’s assertions to the contrary, the facts 


13 343 US., at 211. 

14'The Court found that Wilhelm von Onel, a German national. 
was the beneficial owner—that his was the predominant interest 
and control—although his son Fritz von Opel, who was not a 
German resident, held legal title to 97% of the stock. 343 US., 
at 211. 
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in the record indicate that Gutschow did not relinquish any 
of his control over the appellant after the alleged transfer, 
but in fact continued to control its affairs to the end of 
World War II. He gave powers of attorney for voting 
appellant’s shares at the general meetings. He was con- 
sulted regularly by the appellant’s managing director who 
addressed Gutschow as General Director. Appellant ne- 
gotiated with Gutschow for a moratorium on its interest 
obligations to the Gutschow family. Appellant regularly 
furnished its balance sheets to Gutschow. The degree of 
control exercised by Gutschow over appellant and its 
wholly owned German subsidiary Tim Unitas is evident 
in their dealings during the war: appellant supplied ma- 
chinery to Tim Unitas, but Gutschow collected for it; ap- 
pellant loaned a substantial sum to Tim Unitas, but the 
balance due in 1944 was settled by E. F. Gutschow’s Ad- 
ministrative Office (supra, pp. 3-4). 

The appellant corporation, though incorporated in the 
Netherlands, as demonstrated above was owned and con- 
trolled at all material times by persons resident in Ger- 


many'—a situation squarely within the purview of the 
Uebersee holding, supra. Appellant Netherlands corpora- 
tion, is affected by ‘‘enemy taint’? and may not recover 
under 9(a)."* 


15 The validity of the alleged transfer to Henrik Heegaard is, 
of course, not material to this appeal, since both Heegaard and 
Gutschow spent the entire period of the war in Germany. 

16 Appellant’s position is not aided by reference to the Treaties 
of Friendship, Commerce and Navigation (Br. 20, 21). This Court 
observed, in Bank voor Handel en Scheepvaart v. Kennedy, —— 
App. D. C. —, 288 F. 2d 375, 376, that the treaty “assures 
Netherlands nationals full access to United States courts but does 
not waive sovereign immunity, mention the Trading with the Enemy 
Act, or create causes of action which Congress has refused to 
create.” The same reasoning applies here. 
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CONCLUSION 


The District Court was correct in granting the appellee’s 
motion for summary judgment. The appellant Netherlands 
corporation is an “‘enemy”’ barred from a suit under Sec- 
tion 9(a) for return of vested property by reason of (1) its 
incorporation in enemy-occupied territory, (2) doing busi- 
ness in enemy and enemy-occupied territory during the 
war, and (3) ‘‘enemy taint’’—having been owned and con- 
trolled by persons residing in Germany throughout the 
war. For the foregoing reasons the order of the District 
Court should be affirmed. 


Respectfully submitted, 


Wruum H. Onricx, JR., 
Assistant Attorney General. 


Davm C. ACHESON, 
United States Attorney. 
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APPELLANT’S REPLY BRIEF 


I 


The letter of January 10, 1958 (JA 103, 104; Appllnt 
B. 2, 3, 11-13) cannot be swept under the rug by appellee’s 
confinement to a footnote of all mention of it, and it is 
sheer sophistry to try to explain it away as being merely 
“g form letter which by its own terms was plainly ad- 
dressed to those to whom a judicial remedy was avail- 
able.” Appllee B. 11, fn. 7. For, the letter was by its 
own terms plainly addressed to the appellant by name, 
at its offices in Amsterdam, The Netherlands, sent by 
registered air mail, return receipt requested. Moreover, 
if it were a “form” letter, as appellee asserts, that would 
negate any possibility that it was a casual, infelicitous 
sport, and can serve only to emphasize what is apparent 
—that it was a carefully considered document, intended 
to inform claimants such as appellant of the policy of 
administrative abnegation under which their claims were 


being “disallowed”, and of the alternative judicial remedy 
that was available without prejudice. 


Thus, the letter explains the disallowance of appellant’s 
administrative claim as being in accordance with the 
“present practice” of the Office of Alien Property “except 
in cases where a claim is clearly entitled to allowance, to 
remit the claimant whose right to sue is not barred by 
lapse of time to his remedy in court * * *.” This practice 
was being followed, the letter says, in order to “avoid the 
possible delay and expense of a double set of hearings”. 
The letter concluded by advising the appellant that 


a timely suit may be instituted under Section 9(a) 
of the Act for return of the property claimed in the 
event you are dissatisfied with the administrative 
action taken on your claim, and the enclosed order of 
disallowance does not prejudice in any way your 
right to sue. [Emphasis supplied] 
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In short, the letter makes it plain that the appellant’s 
claim was not disallowed on its merits, but pursuant to an 
administrative policy, adopted in the interest of economy 
of time and money, of refusing to consider any claim 
where (1) there was any question of law or fact the 
resolution of which would require a hearing and (2) the 
claimant had a judicial remedy under Section 9(a) that 
was not barred by limitations. The letter permits of no 
other interpretation, for “a double set of hearings” is 
possible only when the administrative remedy provided 
by Section 32 and the judicial remedy provided by Section 
9(a) are equally available to the claimant. Nor is it to be 
lightly assumed that the letter’s advice that “a timely 
suit may be instituted under Section 9(a) * * * in the 
event you are dissatisfied with the administrative action 
taken on your claim”, was made in utter disregard of the 
addressee’s standing to maintain it. 


Understandably dissatisfied with such summary dis- 


posal of its claim solely for considerations of administra- 
tive convenience, the appellant followed the alternative 
procedure described in the letter as being available, and 
instituted this timely suit under Section 9(a) for the re- 
turn of its property. In the circumstance, it is palpably 
unconscionable for the appellee to contend in this action 
that the appellant has “no standing to sue” under Section 
9(a), and it would violate every concept of elementary 
fairness to permit the appellant to be prejudiced because 
it was lulled by the letter of January 10, 1958, into bring- 
ing this action rather than pursuing some other course. 
Thus, the Office of Alien Property’s formal assurance that 
appellant had a judicial remedy under Section 9(a) co- 
extensive with the remedy under Section 32, could not be 
other than persuasive that there was no practical need to 
resort to mandamus to compel the appellee’s predecessor 
to hear and determine appellant’s claim under Section 32 
on the merits. See, eg., Wilbur v. U.S. ex rel. Kadrie, 
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281 U.S. 206, 218 (1930); U.S. ex rel. Louisville Cement 
Co. v. I.C.C., 246 U.S. 638 (1918) ; Commissioner v. National 
Lead Co., 230 F.2d 161, 165 (2d Cir. 1956), aff'd 352 U.S. 
314; U.S. Graphite Co. v. Harriman, 71 F.Supp. 944 
(D.C. 1947), aff'd sub nom. U.S. Graphite Co. v. Sawyer, 
84 App. D.C. 336, 176 F.2d 868, cert. denied 339 U.S. 904.1 


As the cases cited at pages 12, 13 of appellant’s main 
brief show, and those cited by appellee at page 11, fn. 
4, of his brief confirm, the United States has no absolute 
immunity from waiver or estoppel, but is merely not sub- 
ject to estoppel or chargeable with waiver where the acts 
relied on were illegal or beyond the scope of its officer’s 
authority. If the practice of the Office of Alien Property 
described in the letter of January 10, 1958, and the letter 
itself, were not illegal or beyond the scope of the authority 
of the appellee’s predecessor, it follows that the appellee 
should be barred by waiver or estoppel from contending 
that the appellant is without “standing to sue” under 
Section 9(a). On the other hand, if the appellee is not so 
barred because his predecessor’s acts were illegal or un- 
authorized, elementary fairness nevertheless requires that 
the appellant not be left entrapped, and wholly without 
remedy. Cf. Johnson v. United States, 318 U.S. 189, 197 
(1943); Moser v. United States, 341 U.S. 41 (1951). 


Thus, in Moser, a Swiss applied for deferment from 
military service as a neutral after having been informed 
by the State Department, through the Swiss Legation, 
that notwithstanding the express provisions of the ap- 
plicable Act, “you will not [thereby] waive your right 
to apply for American citizenship papers”. The revised 
form of application supplied had deleted from it a state- 
ment prescribed by the President, that the applicant knew 


1 Mandamus ‘‘is employed to compel action, when refused, in 
matters involving judgment and discretion, but not to direct the 
exercise of judgment or discretion in a particular way * * °’’. 
Wilbur v. U.S. ex rel. Kadrie, loc. cit. supra. 
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that the filing of the application “will debar me from 
becoming a citizen of the United States,” but the pertinent 
provision of the Act was set out in a footnote. In re- 
versing a judgment denying naturalization, the Court said, 
341 U.S. at 46: 


Petitioner had sought information and guidance from 
the highest authority to which he could turn, and was 
advised to sign Revised Form 301. He was led to 
believe that he would not thereby lose his rights to 
citizenship. * * * In justifiable reliance on this advice 
he signed the paper sent to him by the Legation. 


Here, no less than in Moser, 341 U.S. at 47, would en- 
trapment result if the Government’s position were sus- 


See also Staten Island Hygeia Ice & C. S. Co., 85 

F. 2d 68 (2d Cir. 1936), cited with approval, 
Fidelity & Deposit Co. v. McQuade, 74 App. D. C. 
383, 385, 123 F.2d 337, 339 (1941); Vestal v. Comm'r, 
80 App. D.C. 264, 286, 152 F.2d 132, 136 (1945); 
Machado v. McGrath, 90 App. D.C. 70, 73, 193 F.2d 
706, 709 (1951). 


“ands corporation, and The Netherlands was” occupied 
by German military forces during the war. The impli- 
cation of appellee’s statement, p. 1, that the appellant was 
“incorporated in The Netherlands while Holland was oc- 
eupied by Germany” is incorrect, and was probably not 
intended. Appellant was incorporated well prior to the 
war. JA 18, 19, 29. 


Appellant’s property was vested in December 1950/ 
January 1951 (JA 5, 8-13) which was long after The 
Netherlands had been liberated from German occupation. 
Appellee’s contention poses squarely the question whether 
the property of corporations and residents of allied ter- 
ritory (and American territory, for that matter) which 
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the enemy has occupied at any time during a war, con- 
tinues, after such occupation has been terminated, to be 
subject to seizure and confiscation so long as the state of 
war (or the right to exercise the war powers) persists. 
Appellee’s arguments in this regard are untenable, and 
the authorities he cites do not support him. 


The definitions of Section 2 are in the present tense, 
and the Congressional purpose in enacting Section 32 in 
1946 to afford relief to “technical” enemies having no 
remedy under Section 9(a), on which appellee relies, p. 
10, neither requires nor suggests that Section 2, enacted 
in 1917, be construed as meaning that the enemy occu- 
pation of domestic or allied territory so changes its char- 
acter that even after the enemy has been driven out, its 
residents and corporations remain enemies, “technical” 
or otherwise, whose property—unseized during the occu- 
pation—may be vested and confiscated after the occupa- 
tion has ended, at any time before the state of war, or 
the right to use the war powers, has ended. In any event, 
the 1946 views of Congressional committees with respect 
to the meaning of 1917 legislation would be of “very little, 
if any, significance.” Rainwater v. U.S. 356 U.S. 590, 593 
(1958) ; Fogarty v. U.S., 340 U.S. 8, 13, 14 (1950); U.S. 
v. Mine Workers, 330 U.S. 258, 281, 282 (1947). 


There is nothing in appellee’s quotation, p. 10, from 
Guessefeldt v. McGrath, 342 U.S. 308 (1952) that has the 
slightest bearing on the question here, and his reliance 
p. 8, fn. 3, on Miller v. U.S., 11 Wall. 268 (1870) verges on 
the grotesque. The seizure and confiscation of the prop- 
erty of residents and corporations of allied or domestic 
territory formerly occupied by the enemy, effected only 
after the occupation has ceased, cannot possibly work the 
coercion of the enemy of which the Court there speaks, 
but can serve only further to plunder fellow-citizens, or 
those of an ally, already despoiled by the common enemy. 
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Bank voor Handel en Scheepvaart v. Kennedy, — App. 
D.C. — 288 F.2d 375 (1961), does not support appellee’s 
contention, pp. 10, 11, for, as appellant points out in its 
opening brief, pp. 4, 14-16, there the vesting was effected 
during the enemy’s occupation of the place where the 
corporation was organized. Accordingly, that case has 
no relevance here, where the vesting occurred long after 
the enemy had evacuated the place where appellant was 
incorporated. 


Appellee misstates, p. 12, and misplaces reliance on 
Swiss Nat. Insurance Co. v. Miller, 267 US. 42 (1925). 
There, as the opinion makes clear, 267 U.S. at 44, it was 
“admitted that at the time of the seizure the plaintiff was 
doing business in Germany, and was then an enemy * * °”. 
The plaintiff argued “that because * * * [it] had ceased 
to do business in Germany after the seizure,” it was en- 
titled to recover its property. The Court rejected that 
contention, holding, 267 U.S. at 44, that a “change like 
this could not take away the status of the seized property 
as enemy property.” [Emphasis supplied] Thus, all this 
case holds is that property vested while its owner was in 
circumstances meeting the definition of “enemy”, remains 
enemy property even after the owner is in new circum- 
stances that do not meet the definition of “enemy”. It 
does not hold that property seized after such a change in 
circumstances would be enemy property that the owner 
could not recover in an action under Section 9(a). 


Brownell v. Oemichen, 100 App. D.C. 214, 243 F.2d 637 
(1957), Appllee B. 13, does not support appellee. There, 
a native German citizen who had been repatriated to 
Germany in 1945, returning here in 1948, brought suit 
under Section 9(a) for the recovery of property vested in 
1947, 1950 and 1951, claiming that her repatriation was 
involuntary, and, consequently, that her presence in Ger- 
many was not “residence” constituting her an enemy. 
This Court held, one judge dissenting, that her repatria- 


7 


tion was voluntary, and that she had become resident in 
Germany and an enemy. The voluntariness, or not, of 
plaintiff’s return to Germany was the only question dis- 
cussed, and neither opinion adverts to her presence in the 
United States when the latter two seizures were made, or 
considers whether any significance attached to it. In this 
circumstance, the case is not authority for appellee’s 
contention.” 


But the question here, which was not considered or 
decided in Bank voor Handel, Swiss Nat. Insurance Co., 
or Oemichen, nor in any of the other cases appellee cites, 
has, in one form, been decided many times in cases apply- 
ing prize law, from which the definitions of Section 2 
derive, and in one case under the Trading with the 
Enemy Act. And, in every case where the question has 
been considered, it has been expressly held that a person 
who resided in enemy territory (and an enemy for that 
reason) ceased to be an enemy when his residence in 
enemy territory ceased, with the consequence that he 
could recover any property seized after his removal from 
enemy territory. See, e.g., United States v. Guillem, 11 
How. 47 (1850); The Friendschaft, 3 Wheat. 14 (1818) ; 
The Francis, 1 Gall. 614, Fed. Cas. No. 5034 (1813), aff'd 
8 Cran. 363; Duguet v. Rhinelander, 2 Johns. Cas. 476 
(N.Y. 1802); The Indian Chief, 3 C. Rob. 12 (Eng. 1801). 
See also, The Venus, 8 Cran. 253, 280 (1814). The same 
conclusion was reached under the Act in Willenbrock v. 
Rogers, 255 F.2d 236 (3d Cir. 1958).4 


2 The opinions, moreover, do not make it clear where the plaintiff 
was resident in 1950 and 1951. For, although it appears that she 
entered the United States in 1948 on an immigration visa, that 
circumstance alone is not conclusive as to her residence. Cf. Bureau 
of Internal Revenue, 1945 Cum. Bull. 245, 246. 


3 ELR. Rep. 85, 65th Cong., Ist Sess. (1917) 2. Cf. S.Rep. 113, 
id., 1, 3, 15-22. 

4 There is no merit in the appellee’s attempt, p. 17, fn. 11, to 
distinguish Willenbrock and Drewry V. Onassis, 188 Mise. 912, 69 
N.Y.S. 2d 850, aff’d 272 App. Div. 870, 72 N.Y.S. 2d 262 (1947). 
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Thus, in Guillem, the property of a Frenchman who had 
resided in Mexico during part of the war between that 
country and ours, was seized after his departure from 
Mexico for France in the midst of the war. His property 
was returned, the Court holding, 11 How. at 60: 


The hostile character which his domicile in Mexico 
had impresed upon him and his property had * * * 
been thrown off; and as soon as he sailed from Vera 
Cruz he resumed the character of a French citizen, 
and as such was entitled to the rights and privileges 
of a neutral, in regard to his property, as well as in his 
person. 


Similarly, in Willenbrock, it was held that although 
property which had been vested while the plaintiff was 
resident in Germany, could not be recovered in an action 
under Section 9(a), nevertheless, property which had 
been vested later was so recoverable if, as alleged in the 
complaint, the plaintiff was not resident in Germany at 
the time of the later vesting. Thus, the Court said, 255 
F.2d at 238, 239: 


Assuming that it can be shown that the plaintiff 
was a resident of Pennsylvania beginning October 16, 
1949, the provision of the statute discussed above does 
not apply to her. The vesting order applies to the 
situation existing at its date. Swiss Nat. Ins. Co. v. 


Se ee oo 


Appllnt B. 17, 18. Having been incorporated under the laws of a 
place later occupied by the enemy, ‘‘residence’’ in enemy territory, 
doing business ‘‘within’’ enemy territory and ‘‘enemy taint’’, are 
four wholly separate and distinct tests of enemy status. The first 
three are specifically provided in Section 2 and the fourth was 
distilled from Section 5(b) in Clark v. Uebersee Finanz-Korpora- 
tion, 332 U.S. 480 (1947). It obviously does not distinguish, or 
lessen the authority of Drewry’s square holding as to the applica- 
bility, in these circumstances, of the first test, or Willenbrock’s 
similar holding in regard to the second, to say that in those cases 
there was no issue as to the applicability of the third or fourth 
test, while here there is. 
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Miller, 1925, 267 U.S. 49° * *; Rudenberg v. Clark, 
D.C.D. Mass, 1947, 72 F. Supp. 381, 383. 


* * * * 


It appears, therefore, that the judgment of the 
court below must be reversed as to the property in- 
cluded in the first seizure of 1947 but as to that 
which was taken under the 1950 vesting order, it 
would appear that the plaintiff is entitled to recover 
if in fact she no longer was a resident of Germany 
when the 1950 order became effective. 


The principle underlying these holdings was succinctly 
put in The Indian Chief, 3 C. Rob. at 20, 21, where it was 
held that the enemy 


character that is gained by residence ceases by resi- 
dence. It is an adventitious character which no 
longer adheres to him, from the moment he puts him- 
self in motion, bona fide, to quit the country, sine 
animo revertendi. 


The rule thus stated, and that statement of it were 
expressly approved and adopted in The Venus, 8 Cran. at 
280, such non-enemy status being given effect, as in Wil- 
lenbrock, for the recovery only of property seized after 
its owner had abandoned his residence in enemy territory. 
The Francis, supra, p. 7. 


There is every reason why Section 2 should be con- 
strued as embodying this principle, at least insofar as 
concerns residents and corporations of enemy-occupied 
territory. For, if, as the authorities make clear, enemy 
status resulting from residence in enemy territory is “ad- 
ventitious”, even more so is the enemy status which results 
from enemy occupation of domestic or allied territory. 
Moreover, enemy occupation does not alter the essential 
character of the occupied territory, nor that of its inhabi- 
tants. See, Fleming v. Page, 9 How. 603, 614, 615 (1850) ; 
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Shanks v. Dupont, 3 Pet. 242, 246 (1830); Feyerabend v. 
McGrath, 89 App. D.C. 33, 35, 189 F.2d 694, 696 (1951). 
Their association with the enemy is but temporary for 
the period of the occupation, and continues only so long 
as the occupation itself continues. U.S. v. Rice, 4 Wheat. 
246, 254 (1819); Thirty Hogsheads of Sugar v. Boyle, 9 
Cran. 191 (1815) ; Drewry v. Onassis, supra, p. 7, fn. 4. 


Thus, in Boyle the question was whether goods shipped 
from Santa Cruz during the British occupation of that 
Danish colony, were enemy property. While answering 
the question in the affirmative, the Court made it clear 
that the enemy status of the island was merely transitory, 
and would cease when its occupation by the enemy ceased. 
Thus, Chief Justice Marshall said for the Court, 9 Cran. 
at 195: 


Some doubt has been suggested whether Santa 
Cruz, while in the possession of Great Britain, could 


properly be considered as a British island. But for 
this doubt there can be no foundation. Although ac- 
quisitions made during war are not considered as 
permanent until confirmed by treaty, yet to every 
commercial and belligerant purpose they are con- 
sidered as a part of the domain of the conqueror, so 
long as he retains the possession and government of 
them. The island of Santa Cruz, after its capitula- 
tion, remained a British island until it was restored to 
Denmark. [Emphasis supplied] 


This, the Court pointed out, 9 Cran. at 198, was an in- 
ternationally accepted principle and, being such, it must 
be taken into account in construing the Act. For, as the 
House Report on the bill which became the Act makes 
plain, “the purpose of the bill is not to create new inter- 
national rules or practices, but to define and mitigate 
them”. H.R. Rep. 85, 65th Cong., 1st Sess. (1917) 2. In 
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similar circumstances, the Court said in MacLeod v. U.S., 
229 U.S. 416, 434 (1913) : 


The statute should be construed in the light of the 
purpose of the government to act within the limita- 
tion of the principles of international law, the ob- 
servance of which is so essential to the peace and 
harmony of nations * * * 


To construe Section 2 as continuing residents and cor- 
porations of occupied areas in the status of “enemies” 
with respect to property seized after the occupation had 
been terminated, would be to aggravate rather than to 
mitigate pre-existing international rules and practices, 
and would thus defeat the express purpose of the Con- 
gress. 


Furthermore, the confiscation of property of corpora- 
tions and residents of domestic or allied territory pre- 


viously occupied by the enemy, vested only after such 
occupation had already been terminated, cannot accom- 
plish any ‘of the ends intended to be achieved by the 
seizure of “enemy” property, and can result only in the 
oppression of fellow-citizens or those of our allies, for 
no reason other than that by war’s misfortune the place 
where they live or were incorporated, had at one time 
been occupied by the enemy. Even if the pre-existing 
rule were not as shown in Boyle, and the purpose of the 
Congress generally to mitigate the pre-existing rules, 
were not demonstrated by its contemporaneous report, 
Section 2 would not be subject to the construction for 
which the appellee contends. For, as the Court said in 
U.S. v. Kirby, 7 Wall. 482, 486 (1868) : 


All laws should receive a sensible construction. Gen- 
eral terms should be so limited * * * as not to lead 
to injustice, oppression, or an absurd consequence. 
It will always * * * be presumed that the Legislature 
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intended exceptions to its language, which would 
avoid results of this character. 


On this ground, and in anticipation of Guessefeldt, 342 
U.S. 308 (1952), the Court in Stadtmuller v. Miller, 11 
F.2d 732, 734 (2d Cir. 1926) rejected the Government’s 
contention that “resident within” as used in Section 2 
should be construed as meaning “physical presence 
within”, saying, in words quoted with approval by this 
Court in McGrath v. Zander, 85 App. D.C. 334, 338, 177 
F.2d 649, 653 (1949) that to do so would be 


to impute to Congress an intention * * * which is 
so repugnant to our ideas of justice and equity that 
we cannot believe that Congress ever intended such 
a result. 


This is no less applicable to a construction of Section 
2 which would deny to residents and corporations of areas 
formerly occupied by the enemy, the right to recover 
property vested after the enemy had been driven out. 
And, it is strong evidence that the Act has not been 
considered susceptible of such construction that this is a 
ease of first impression although the Act has been in 
effect during two world wars, in the course of which large 
areas of allied and American territory were occupied by 
the enemy. Moreover, unless the defendant’s predecessor 
was guilty of gross bad faith (which, we are confident, 
was not the case) this must have been his view when the 
practice of the Office of Alien Property described in the 
letter of January 10, 1958 was applied to appellant’s ad- 
ministrative claim, and that letter was addressed to ap- 
pellant. JA 103, 104. This would appear to be confirmed 
by the Office of Alien Property’s statement of the issues 
in this case in its report for the year ending June 30, 
1958. Applint B. 3. It is of the utmost significance, too, 
that in Bank of the Philippine Islands v. Rogers, 165 
F. Supp. 100 (D.C. 1958), aff'd 108 App. D.C. 179, 281 
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F.2d 12 (1959), the Government made no contention that 
the plaintiffs, corporations organized in the Philippines, 
had no standing to sue under Section 9(a) for the re- 
covery of property vested after the Japanese occupation 
of the Philippines had ended. There is no basis in the 
statute for any distinction.® 


The appellee’s reliance, pp. 11, 12, on the Joint Resolu- 
tion of October 19, 1951 demonstrates the utter hollow- 
ness of his contention. The question here is not whether 
the appellant’s property was subject to vesting under 
Section 5 of the Act in December 1950/January 1951, but, 
rather, whether the appellant, as a Netherlands corpora- 
tion, is an enemy under Section 2 with no standing to sue 
to recover such property in an action under Section 9(a), 
merely because of the Germans’ temporary occupation of 
The Netherlands, which had come to an end over five 
years before appellant’s property was vested. It is, of 
course, clear “that the Custodian can lawfully vest under 
§5 a good deal more than he can hold against a §9(a) 
action.” Guessefeldt, 342 U.S. at 341. 


il 


The appellee’s second contention, pp. 13-17, is that the 
appellant is an enemy with no standing to sue under 
Section 9(a) because it was “doing business within” enemy 
and enemy-occupied territory. Insofar as concerns “doing 
business within” Germany, this contention is predicated 
on appellant’s ownership of all or some of the capital 
stock of certain German corporations and appellee’s bald 


5So far as concerns the definition as enemy of corporations in- 
corporated within enemy-occupied territory, Section 2 does not 
exclude corporations incorporated within the United States, i.e., 
within any place under its jurisdiction. Such corporations are 
excluded only from the definition of Sec. 2 as enemy of corpora- 
tions ‘‘doing business within’’ enemy or enemy-oceupied territory. 
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assertions, pp. 14, 15, that appellant gave proxies to per- 
sons in Germany to vote such shares, made loans “to its 
subsidiaries and others in Germany”, and “collected 
interest and repayments on the loans and borrowed large 
sums from persons in Germany”, and that one of its 
German subsidiaries was engaged in war production. It 
is, however, clear that the appellant acquired its shares 
in the German corporations long prior to the war, that 
it received no information concerning one of them from 
1938 onwards, and that since 1940 it had not even received 
balance sheets of the others. JA 39. Nor does it appear 
that the proxies it is alleged to have given “to persons 
within Germany” were given, or were exercisable after 
the outbreak of the war. JA 19. Appellant’s only loans 
were two small ones to one company in December 1938 
and February 1939, and a third to another in July 1939, 
payments on account of the latter alone being made 
during the war. JA 39, 47, 55, 57, 59-65. The loans 
from “persons in Germany”, were made before the war, 
and appellant’s only wartime activity in this regard 
was to arrange to extend until after the war payments to 
be made on their account. JA 67. The appellant did not 
know of the activities of the German company engaged 
in war production. JA 74, 93. 


Flint v. Stone Tracy Co., 220 U.S. 107 (1911) and the 
other “words and phrases” cases, Appllee B. 15, are ir- 
relevant, and the quotation, p. 16, from Guessefeldt is so 
torn from its context as to be misleading. For, the ques- 
tion is not whether the appellant was doing business with, 
or was engaged in trade or communication with Germany, 
but rather whether what appellant did, constituted “doing 
business within” Germany, within the meaning and in- 
tendment of Section 2. 


Although “doing business within” is not defined in the 
Act, it is clear that it is something different from doing 
business with, or “to trade with,” which is carefully de- 
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fined at the end of Section 2, and includes, among other 
things, engagement in “any form of business or commer- 
cial communication or intercourse with”. But in the defi- 
nition of Section 2 here under consideration enemy status 
hinges not on “trading with” the enemy, but on “doing 
business within” enemy territory. The appellee ignores 
the legislative history of the Act, Appllnt B. 23, 24, which 
makes it plain that “doing business within” a country has 
a very narrow meaning—“having a branch or agency 
actively conducting business within that country”, S.Rep. 
111, p. 4, S.Rep. 113, p. 4, 65th Cong., Ist Sess., (1917), 
and that in using the words “doing business within”, the 
draftsmen of the Act were incorporating the “clearly 
defined legal meaning” the Supreme Court had given them. 
Hearings, H.R. 4960, Subcommittee, S. Committee on Com- 
merce, 65th Cong., 1st Sess. (1917) 136-7. 


Guessefeldt evidences the continued force of this legis- 
lative history, for what the Court actually said there, 342 
USS. at 313, fn. 4, was that the validity of its construction 
of the word “resident” found support in 


* © * the explanation in the Senate report of the 
parallel term of §2, “doing business within such 
territory.” According to the report that meant “hav- 
ing a branch or agency actively conducting business 
within that country.” S.Rep. No. 111, 65th Cong., 1st 
Sess. 4. That is to say, not “domiciled” in enemy 
territory by American corporation law standards, but 
having a substantial, not casual or transitory con- 
nection with it. 


The circumstances to which appellee points, did not 
constitute “doing business within” Germany. For, noth- 
ing is better settled, nor was better settled in 1917 when 
the words here in question were enacted, than that a 
corporation organized in one jurisdiction was not “doing 
business within” another jurisdiction, merely because it 
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owned, and voted, the stock of a corporation organized 
and doing business in such other jurisdiction. Peterson v. 
Chicago, Rock Island & Pac. R. Co., 205 U.S. 364 (1907) ; 
Philadelphia & Reading R. Co. v. McKibbin, 243 U.S. 264 
(1917); Peoples Tobacco Co. Vv. American Tobacco Co., 
246 U.S. 79 (1918). Citing Peterson and Peoples Tobacco, 
Cannon Mfg. Co. v. Cudahy Packing Co., 267 US. 333, 
336 (1925) reached the same conclusion, although there 
“the identity of interests may have been more complete 
and the exercise of control over the subsidiary more inti- 
mate than in the * * * cases cited”, because the “corporate 
separation though perhaps merely formal was real. It 
was not pure fiction.” The principle confirmed in Cannon 
still governs. See Gravely M. P. & C. Co. v. H. V. Carter 
Co., 193 F.2d 158, 161 (9th Cir. 1951). 


Clark v. Uebersee Finanz-Korporation, 332 U.S. 480 
(1947) does not, as appellee suggests, p. 16, indicate that 
some other principle is now applicable in cases arising 


under Section 2. The question there was not what consti- 
tuted “doing business within’ enemy territory, but 
whether a corporation organized in a neutral country 
was an enemy in consequence of substantial enemy in- 
terests in its stock. Moreover, in a later aspect of the 
ease, the Court might have held, but did not, that the 
plaintiff was an enemy because its wholly owned Hungar- 
ian subsidiary was “doing business within” that enemy 
country. See Uebersee Finanz-Korporation v. McGrath, 
343 U.S. 205, 209, 210 (1952). 


Even if the other “circumstances” appellee cites had 
support in the record, his contention would be groundless. 
For, the making of loans by a parent to a subsidiary is 
not doing business by the parent within the jurisdiction 
where the subsidiary is organized and does business. 
Hurley v. Wells-Newton Nat. Corp., 49 F.2d 914, 919 
(D.Conn. 1931); U.S. v. American Bell Telephone Co., 29 
Fed. 17 (S.D.O., 1886). Nor is a corporation “doing busi- 
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ness within” a jurisdiction because it makes payments to 
creditors there, Toledo Ry. d L. Co. v. Hill, 244 U.S. 49 
(1917), has debtors there, Knight v. Stockard S.S. Corp., 
214 F.2d 727 (2d Cir. 1954), or receives dividends, in- 
terest, royalties, or other payments from corporations 
engaged in business there. American Bell Telephone Co., 
supra, 


Whether appellant was “doing business within” Ger- 
many cannot depend, as appellee suggests, pp. 16, 17, 
upon what its subsidiary was doing there. The quotation, 
p. 17, from Uebersee Finanz-Korporation v. Brownell, 133 
F.Supp. 615, 620 (1955) is not to the contrary. Judge 
Laws’ remarks refer not to the business of plaintiff’s 
enemy subsidiary, but to activities in enemy territory, 
under intervener’s power-of-attorney, of the personal 
agent of an intervener seeking relief as an “innocent” 
stockholder of plaintiff under the rule of Kaufman v. 
Societe Internationale, 343 U.S. 156 (1952). This Court 
affirmed solely on the ground that the intervener’s part 
in creating the enemy interests in plaintiff's shares belied 
his innocence. 100 App. D.C. at 344, 244 F.2d at 792.6 
Indeed, in Uebersee Finanz-Korporation v. Clark, 82 F. 
Supp. 602, 606 (1949), Judge Laws had already held that 
the plaintiff had a Hungarian subsidiary, doing business 
within that enemy country and aiding the German war 
effort, was “an additional circumstance * * * which of 
itself, perhaps, would not prevent recovery by plaintiff.” 
His holding, which this Court and the Supreme Court 
affirmed, was that the substantial enemy interests in its 


6 This Court expressly noted that it did not determine that the 
intervener was an enemy. However, in Von Henning v. Kennedy, 
unreported, decided October 19, 1961, this Court appears to have 
held that where an Italian operated a business in Italy under a 
power-of-attorney from a Swiss resident, the Swiss resident was 
‘doing business within’’ Italy. No such situation is present here, 
for as Peterson, Philadelphia & Reading, Peoples Tobacco and 
Cannon show, a subsidiary is not by reason of that relation an agent 
of its parent. 
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stock made plaintiff an enemy. 88 App. D.C. 182, 191 
F.2d 327; 89 App. D.C. 167, 196 F.2d 557; 343 U.S. 208. 


For his contention that appellant was “doing business 
within” The Netherlands, appellee relies, p. 15, on Flint’s 
broad language. But that case must be read with Zonne 
v. Minneapolis Syndicate, 220 U.S. 187 (1911), handed 
down the same day, where it was held that a corporation 
receiving income from investments and distributing it to 
shareholders, was not thereby engaging in business. Sim- 
ilarly, in Higgins v. Commissioner, 312 U.S. 212, 218 
(1941), the Court held that managerial attention to invest- 
ments, including collecting income and keeping records, 
was not “carrying on a business”. Again, in McCoach v. 
Minehill & S.H.R. Co., 228 U.S. 295, 303 (1913), the Court 
held that “doing business” was not involved in a cor- 
poration’s 


* © * receipt of interest and dividends from invested 
funds, bank balances, and the like, and the distribu- 
tion thereof among * * * stockholders * * °. 


Thus, the activities to which appellee points, pp. 14, 15, 
did not constitute “doing business” in the meaning of 
those words as firmly established by the Supreme Court 
at the time Section 2 was enacted. And, apart from the 
principle which, in the absence of a clear contrary pur- 
pose, attributes to Congress the intention of using words 
in the meaning previously given them by the courts, The 
Abbotsford, 98 U.S. 440, 444 (1879), here, the legislative 
history of Section 2 is conclusive that its draftsmen used 
“the words ‘doing business’ because those words have 
been given a definite meaning by the Supreme Court.” 
Hearings, loc. cit. supra, p. 15, It has, accordingly, been 
held with respect to Section 2, that “not every gainful ac- 
tivity * * * will constitute ‘doing business’ for the pur- 
poses of this definition.” Public Adm’r v. Brownell, 115 
‘F.Supp. 139, 141 (S.D.N.Y. 1953). Cf. Vowinckel v. First 
Fed. Trust Co., 10 F.2d 19 (9th Cir. 1926). 
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Even assuming, arguendo, that appellant was “doing 
business within” The Netherlands, it ceased “doing busi- 
ness within” enemy-occupied territory when the occupa- 
tion came to an end, and was not “doing business within” 
any such territory when its property was vested more 
than five years later. In this circumstance, the governing 
rule, discussed supra, pp. 7-13, is that “he who does not 
owe a permanent allegiance to the enemy, is an enemy 
only during the existence and continuance of * * * [the] 
circumstances” thrusting enemy status on him. 1 Kent, 
Commentaries (1826) 69. [Emphasis supplied] 


IV 


The appellee urges, pp. 17-19, as the third ground for 
his claim that the appellant is an enemy, that it is a “cor- 
poration owned and controlled by persons residing in 
Germany,” i.e., enemies. This matter arises, however, on 
summary judgment and not after trial, and the fallacy 
of this contention is laid bare by appellee’s assertion, 
p. 19, fn. 15; ef. pp. 1, 3, that “[t]he validity of the 
alleged transfer to Henrik Heegard is, of course, not ma- 
terial ° * * since both Heegard and Gutschow spent the 
entire period of the war in Germany.” For, although 
both were in Germany during the war, there is a genuine 
issue as to the material fact whether Heegard was “resi- 
dent” within Germany. Heegard was a Norwegian, and 
his mere presence in Germany, no matter how long con- 
tinued, is not conclusive that he was resident there. Gues- 
sefeldt v. McGrath, supra, p. 5; Kaku Nagano v. McGrath, 
187 F.2d 759 (7th Cir. 1951), aff'd 342 U.S. 916; McGrath 
v. Zander, supra, p. 12; Ji osephberg v. Markham, 152 F.2d 
644 (2d Cir. 1945); Stadtmuller v. Miller, supra, p. 12; 
Vowinckel v. First Fed. Trust Co., supra, p. 18; Public 
Adm’r vy. Brownell, supra, p. 18. 
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These cases establish that “resident,” within the mean- 
ing of Section 2, involves not merely physical presence, 
but the equally important element of voluntariness. They 
establish, too, that although a person may have gone 
voluntarily to a foreign country before the war, his con- 
tinued presence there during the war, if due to govern- 
mental restraint, was not residence. As the affidavit 
submitted in opposition to the motion emphasizes, 
“[t}]here is no evidence or proof in defendant’s [ie., 
appellee’s] affidavit, nor even any statement that Heegard 
was ‘voluntarily resident’ within Germany.” JA 102. On 
the contrary, the record is clear, JA 109, 110, that Hee- 
gard 


decided to leave Germany and return to Norway as 
early as Fall, 1938. * * °* When war broke out, he 
was not permitted to leave * **. °° * He * * * went 
to live on the property of his father-in-law in Silesia. 
Renewed attempts to obtain a visa for Norway failed. 
Only if he had entered into the service of the German 
Occupation Authorities in Norway (which * * * he 
refused to do) would he have obtained a visa * * °. 


These circumstances are no less compelling than those 
in any of the cases cited, and their mere recital demon- 
strates that there is a genuine issue as to whether 
Heegard was resident in Germany, if, indeed, it does not 
demonstrate that he was not. 


Appellee’s suggestion, p. 3, that it would have made no 
difference if Heegard had gotten to Norway because “he 
would still have been within enemy-occupied territory,” is 
wholly beside the point. For, Heegard did not get to 
Norway until after its liberation from the Germans, and 
was not resident there during the occupation for lack of 
physical presence. Nor does it follow from his failure 
to get there that he was resident in Germany, or else- 
where, for that matter, for the purposes -of Section 2. 
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Thus, in Public Adm’r v. Brownell, supra, p. 18, the Gov- 
ernment vested interests of Latvians who had fled to 
Germany to escape a Russian attack. In the ensuing 
Section 9(a) suit, it was claimed that the Latvians were 
not resident in Germany. The Government moved for 
summary judgment on the ground that, “even if plaintiff 
establishes his contention * * * he * * * cannot succeed” 
because “if distributees’ residence was not Germany * * * 
it must have been Latvia which, after the distributees’ 
departure and before the time of the vesting orders, had 
become German occupied territory.” 115 F.Supp. at 140. 
In denying the motion, the Court said, 115 F.Supp. at 
140, 141: 


The proposition that one must have a residence 
somewhere is unsound. It is true that one must have 
a domicile somewhere and that if the distributees did 
not have a domicile in Germany * * * they must have 
had a domicile in Latvia. * * * Domicile in Latvia, 


however, without residence either within Latvia or 
Germany * * * was not enough to make the distribu- 
tees enemies * * °. 

When Justice Frankfurter said [in Guessefeldt] 
that the words “resident within” meant something 
more than mere physical presence and something less 
than domicile, I do not think that he meant to imply 
that everyone domiciled within an enemy country was 
resident within it. What I think he meant was that, 
so long as one was resident within an enemy country, 
the residence did not have to have all of the attributes 
of domicile * * *. Actual residence, however, there 
had to be. Hence defendant cannot base his case on 
the mere physical presence of the distributees within 
Germany * * * plus their domicile in German occupied 
Latvia. * * * 


Appellee contends, pp. 18, 19, that despite Gutschow’s 
undisputed gift to Heegard of his interest in appellant in 
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1939, Gutschow continued to control appellant. It is of 
no significance, however, that appellant’s manager con- 
tinued to address balance sheets and other communica- 
tions to Gutschow, and concluded a “moratorium” with 
him, for although the gift was made and completed in 
May/October 1939, appellant was not formally put on 
notice of it until August 1945. JA 160, 195, 106, 111, 
112, 114, 115. But it is significant that Heegard, not 
Gutschow, acknowledged receipt of appellant’s balance 
sheets and that actually it was Heegard and not Gutschow, 
as appellee claims, pp. 3, 4, 19, who handled the collection 
of the debt owed to appellant. JA 51-54, 57, 58. Nor is 
Heegard’s use of Gutschow’s Silesian office stationery and 
facilities for these purposes of any significance, since, as 
already noted, when the war broke out and Heegard was 
not permitted to leave Germany, he retired to Gutschow’s 
place in Silesia. JA 110. The conduct of appellant, of 
its manager, of Heegard and of Gutschow, as shown by 
the record, does not support appellee’s third contention 
but demonstrates the existence of the material issues of 
fact acknowledged by the Office of Alien Property in its 
Annual Report for 1958, namely “whether a bona fide and 
completed gift was made in 1939 and, if so, whether the 
Heegards are eligible to recover * * *”. Applint B. 3. 
The non-enemy determinations of Canada, The Nether- 
lands and Norway (JA 102) alone serve to refute ap- 
pellee’s denial of the existence and genuineness of these 
issues. 


Conclusion 


Appellee’s first two contentions are contrary to both 
principle and authority, and fly in the face of the clear 
purpose and intent of the Congress. Additionally, they 
pose grave constitutional questions. For, the first neces- 
sarily rests on the untried premise that an enemy’s tem- 
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porary occupation of American or allied territory during 
the course of a war, so strips its residents and corpora- 
tions of the protection of the Fifth Amendment, that even 
after the occupation has ended and so long as the state 
of war, or the right to exercise the war powers continues, 
their property in the United States may be seized and 
confiscated. And the second necessarily rests on the prem- 
ises, no less dubious, that the protection of the Fifth 
Amendment against confiscation does not extend to any 
resident or corporation of an ally (1) who, during or after 
the termination of such ally’s occupation by the enemy, and 
so long as the state of war, or the right to exercise the 
war powers continues, engages at home in any activity, 
however innocent, to gain a livelihood or earn a profit, or 
(2) who continues to own after the outbreak of war, with 
no means of control and subject to the enemy’s right of 
seizure, a corporation doing business in the enemy’s 
country. The constitutional problems are clearly not 
imaginary, and in this circumstance, Guessefeldt, 342 U.S. 
at 319, 320, more than suggests that the appellee’s con- 
structions of Section 2 be rejected, for, since “confiscation 
is not easily to be assumed, a construction that avoids it 
and is not barred by a fair reading of the legislation is 
invited.” 


Appellee’s third contention is based on bold assertion, 
refuted by the record which establishes neither that the 
gift was invalid, that Gutschow “controlled” appellant, 
nor that Heegard was resident in Germany, but rather 
that there are genuine issues concerning these material 
facts. Except to the extent that it identifies documents 
attached to it, the affidavit of counsel submitted in support 
of the motion, JA 17-35, does not meet the requirement 
of Rule 56 (e) that supporting affidavits be made “on 
personal knowledge,” and its recitals of purported fact 
are wholly without weight. Jameson v. Jameson, 85 App. 
D.C. 176, 176 F.2d 58 (1949). Nor are the documents sub- 
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mitted, JA 36-73, 76-92, adequate under the standards 
established by this Court, to warrant summary judgment. 
Dewey v. Clark, 86 App. D.C. 137, 180 F.2d 766 (1950). 
Finally, it is not clear what the transcripts of testimony 
that were not submitted in support of the motion, JA 97, 
101, will show. Davis v. Brucker, 107 App. D.C. 152, 275 
F.2d 181 (1960). 


The order below is erroneous and should be reversed. 


Respectfully submitted, 
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